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The Advancing Tsunami of Nursing Home        
Liability in New York

Personal Injury Lawyers Trolling to Find Nursing Home

Residents to Represent in Section 2801-d Lawsuits

In 1975, in the wake of shocking revelations of fraud, abuse and neglect at nursing homes largely in the 
New York City area, the state legislature reacted by adopting new laws designed to provide nursing home 
residents with increased authority to enforce all legal rights “established for their well-being.”  More 
particularly, the legislature enacted Public Health Law 2801-d, which was designed to provide residents 
with a private cause of action to enforce the statutory rights afforded them under Public Health Law 
2803-c, as well as under any applicable state or federal statute, code, rule or regulation.

For many years thereafter, the state courts almost uniformly restricted the use of Section 2801-d to 
instances where the alleged injury was relatively small or immeasurable (such as denial of kosher food to 
Jewish residents). By providing for awards of both compensatory and punitive damages, as well as  
attorneys’ fees, Section 2801-d was specifically intended to provide needed incentives for personal injury 
lawyers to represent residents in cases involving minor indignities, since the small damages involved 
would otherwise dissuade them from taking these cases. Because New York’s tort law already allowed 
residents to bring legal actions for personal injuries arising from the nursing home’s negligence or 
malpractice—where the usual damage awards would prevail and lawyers would be entitled to their typical 
one-third contingency fees—ordinary personal injury claims were not considered subject to Section 
2801-d.

The Current, Sweeping Effect of Public Health Law 2801-d

All of that changed in the late 1990s when the New York courts reversed course and determined that 
ordinary negligence claims for injuries occurring within nursing homes were indeed within the scope of 
Section 2801-d. Stated differently, a resident’s right to the highest level of quality care under state and 
federal law has now become the basis for “deprivation of rights” liability under Section 2801-d whenever 
an injury occurs. As a result, ordinary falls in a nursing facility, the development of bedsores, and even 
abuse by employees are now subject to liability and damages under this law.

What is the practical effect of this current interpretation of Section 2801-d?  Lawyers and judges involved 
in these cases liken the prospect of increased liability and damages for nursing homes to the impact upon 
contractors of Section 240 of the state’s Labor Law (the infamous “scaffolding law”), which imposes strict 
liability in virtually all instances where a worker falls from an elevated height, regardless of the level of 
care. At a recent legal conference in Rochester regarding Section 2801-d, judges whose dockets now 
include these cases, referred to the fast approaching “tsunami of claims” that are being filed against 
nursing homes. They also observed the relative ease with which personal injury lawyers now are extract-
ing large jury awards and settlements—even where there is no proof of negligence by the nursing home 
or its staff. 

An upstate New York State Supreme Court justice who oversees hundreds of such cases in his district 
estimates the average settlement of such cases at $300,000 in compensatory damages. Some jury 
verdicts have exceeded $1 million. In effect, Section 2801-d allows plaintiffs’ attorneys to establish 
virtually certain liability for any injury suffered by a nursing home resident where there is any evidence of  
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a regulatory violation, no matter how slight. Unlike ordinary negligence cases against health providers 
other than nursing homes, plaintiffs in Section 2801-d cases win unless the nursing home can prove to a 
jury that it “exercised all care reasonably necessary to prevent and limit…the injury.”  This, needless to 
say, is a daunting burden where the plaintiff can establish any possibility that the injury somehow was 
preventable.   

While even the highest level of care cannot absolutely prevent bedsores in certain bedridden residents (as 
those who cared for actor Christopher Reeve can attest), an action under Section 2801-d brought on 
behalf of a resident who develops bedsores in a nursing home or whose preexisting bedsores worsen 
after admission, requires the home to somehow show the impossibility of preventing the injury no matter 
what efforts were provided. In the face of these realities, the insurers for nursing homes are loathe to 
allow juries to decide the cases and are routinely paying large sums to settle these claims.

The result, naturally, is that insurance underwriters are dramatically raising rates of liability coverage to 
offset these expected losses—to the detriment of the facilities’ bottom lines.  In a “perfect storm” 
scenario, nursing homes struggling financially due to inadequate Medicaid rates may be hard-pressed to 
provide the quality care needed to prevent resident injuries.

Finally, the prospect of an award of punitive damages under Section 2801-d is frightening, as punitive 
damages cannot be insured under New York law.  Under 2801-d, a plaintiff only needs to show that a 
facility acted “in reckless disregard” of the lawful rights of the resident to obtain such an award—a 
standard far easier to prove than the ordinary standard in other personal injury cases requiring evidence 
that a defendant acted with “criminal indifference to civil obligations” and “manifest evil.”

What Nursing Homes Need to Do

While the nursing home industry annually attempts to modify, if not repeal, those aspects of Section 
2801-d that open the barn door to extraordinary liability and damages (arguing that no other health 
providers, including hospitals, are subject to such draconian measures), the legislature has thus far turned 
a blind eye toward any meaningful change in the statute. Hopefully, more intensive and compelling efforts 
will convince the legislature to fix the problem.

However, until that law is changed, nursing homes must redouble their efforts to assure unwavering 
compliance with all standards of professional care.  As in all liability actions, it is crucial that the facility’s 
staff document all significant changes in resident conditions, act promptly to address all adverse develop-
ments in a resident’s condition, and otherwise take all measures professionally necessary and available to 
prevent injuries. Cover-ups of any kind almost always lead to enhanced liability and damages. 

And, perhaps most importantly, nursing homes should make sure to keep the families of residents closely 
informed about the care they provide, the susceptibility of the elderly to injuries, and the staff’s genuine 
concern for the well-being and dignity of their elderly relatives. Families that appreciate a facility’s efforts 
to do their best to prevent injuries in tough circumstances are far less likely to call a lawyer when an 
accident occurs.

Unmistakably, nursing homes in New York are now targets in the crosshairs of personal injury lawyers. It’s 
crucial that facilities recognize the impending tsunami and prepare to effectively defend themselves when 
these claims arrive. ■  
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