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With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law.  In 
addition, the end of the year brings a number of important deadlines.  To assist you with your year-end 
projects, this newsletter provides a summary of some important dates and new developments.

Important Reminders for 2014
■ The IRS has increased some of the limits applicable to quali�ed plans for 2015.  A table showing the 

new limits appears at the end of this newsletter.

■ If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2014 if you have a calendar year plan year.  Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

■ Participant-directed de�ned contribution plans must provide annual notices regarding plan expenses 
and investments.  Plans should be sure they have met that obligation; the deadline will vary depending 
on when the �rst round of disclosures occurred in 2012 and whether the plan has opted to change its 
timing under temporary Department of Labor guidance.  This third round of disclosures is the last 
opportunity for plans which did not adjust their disclosure timing last year to do so, unless the Depart-
ment of Labor adjusts the rules to permit more �exibility.

■ If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2015, you 
must provide your annual notice by December 1, 2014 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.  Under new IRS regulations, a safe harbor notice should include a warning that the employer 
retains the right to reduce or eliminate safe harbor contributions, in order to preserve this ability for the 
employer.

■ If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2014 if you have a 
calendar year plan year.

■ Any retirement plan amendments necessary to re�ect the Supreme Court’s decision in United States v. 
Windsor, which ruled that Section 3 of the federal Defense of Marriage Act (“DOMA”) was unconstitu-
tional, are due by December 31, 2014.  See “After-Effects of Supreme Court Ruling Against Defense of 
Marriage Act” below for more information.

■ Health care �exible spending account documents that specify limits in excess of the $2,500 permitted 
by the Patient Protection and Affordable Care Act must be amended by the end of 2014.  Plans have 
been required to comply with this limit operationally since the start of the 2013 plan year. 
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■ Major medical plans are subject to the Transitional Reinsurance Fee, which, for 2014, is a fee of 
$63.00 per covered life under the plan.  Insurance carriers are responsible for paying the fee for 
insured coverage, but sponsors of self-insured plans will need to meet the November 15, 2014 deadline 
to report the number of covered lives subject to the fee and to register at a government website to 
schedule the payment of the fee.  Payment of the fee will not be due until January 15, 2015.  See our 
newsletter at http://www.hselaw.com/about-hse/news-and-events/articles-and-
-publications/764-transitional-reinsurance-program-data-reporting-deadline-for-employers-that-self-in
sure-medical-bene�ts for a detailed overview of the action items for self-insured plan sponsors.

■ If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year.  Generally, an amendment to a quali�ed retirement plan that takes effect during a 
plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted an 
extension.  Some amendments must be made before the desired effective date (for example, if you are 
changing your contribution structure, an advance amendment may be required).  Changing a 401(k) or 
403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance of the start 
of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe harbor plan 
during a plan year is quite limited.  Adding an automatic enrollment feature to a 401(k) or 403(b) plan 
may also require an amendment before the start of the plan year.

■ Bene�t statements

■ Remember that you must provide bene�t statements for your participant-directed plans within 45 
days of the end of the quarter, and for non-participant-directed de�ned contribution plans by the 
�ling date for Form 5500 for the plan year.  If you have a participant-directed plan, your statements 
must now include the information required by the Department of Labor’s participant fee disclosure 
regulations.

■ If you sponsor a de�ned bene�t plan, you must either provide employed participants with annual 
notice of the availability of a bene�t statement on request, or with a bene�t statement once every 
three years.  De�ned bene�t plans sponsored by employers with intranet sites may also be required 
to make certain information available on the intranet site within 90 days of �ling Form 5500.

■ Make sure that you or your insurer have provided all notices required under your group health plan this 
year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, notice of availability of the HIPAA privacy notice, and/or the Medicare Part D 
notice, and that you or your insurer provide required Summary of Bene�ts and Coverage documents 
during your open enrollment period.

■ Most retirement plan participants are required to receive annual “required minimum distributions” after 
turning age 70½ and terminating employment with the plan sponsor (or after turning age 70½, in the 
case of a more-than-5% owner).  Time limits also apply to payment to bene�ciaries of deceased 
participants.  Each year’s payment must be made by December 31st, with the exception of a 
participant’s �rst required minimum distribution (due April 1st of the following year).  Make sure that 
your plan has arranged to make all required payments, and has up-to-date addresses for affected 
participants and bene�ciaries.

■ If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account this 
year.  The IRS has emphasized that plans generally should not be carrying forfeiture balances over from 
year to year.
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■ If you are the plan sponsor of a de�ned bene�t plan, you should contact your plan’s actuary as soon as 
possible to determine whether an election to use the new interest rates under the Highway and 
Transportation Funding Act (HATFA) would bene�t your plan.  In general, plan sponsors must make 
certain decisions and elections by December 31, 2014 regarding how and when to implement the new 
rates. 

A Look Ahead at 2015
There are some important action items to bear in mind as 2015 gets underway:

■ Under the Patient Protection and Affordable Care Act, larger employers can face a “shared 
responsibility” (a.k.a. “pay or play”) penalty if they fail to offer full-time employees affordable medical 
coverage.  Larger employers will also be subject to an information reporting requirement that will 
require them to track employees’ hours of service in 2015 as well as information about their offers of 
coverage to their employees in 2015.  See our newsletter 
http://www.hselaw.com/about-hse/news-and-events/articles-and-publications/763-patient-protection-
and-affordable-care-act-employer-penalty-provisions-and-reporting-requirements-to-take-effect-in-
2015 that provides an overview of the shared responsibility and reporting requirement rules.

■ If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “4” or “9,” your plan must be submitted to the IRS for re-approval by January 31, 2015 
unless you have taken the necessary steps by then to document your plan’s conversion to an 
IRS-pre-approved prototype or volume submitter document for the future.  A plan sponsor whose EIN 
ends in “5” or “0” must submit an individually designed plan document for re-approval by January 31, 
2016.  Special rules may apply if you are part of a group of companies that has opted to use the same 
cycle for all determination letter applications, or in certain other limited circumstances.

■ The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information.  You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals.  For breaches involving fewer than 500 individuals, HITECH requires 
a group health plan to keep a log or other documentation of such breaches that occur within a 
calendar year and to notify HHS of such breaches within 60 days of the close of the calendar year.  
This means that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred 
in 2014 by no later than March 1, 2015.  Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnoti�cationrule/brinstruction.html.

■ Medicare Part D online disclosure to the Centers for Medicare & Medicaid Services (“CMS”) for group 
health plans offering prescription drug coverage to individuals eligible for Medicare Part D is due by 
March 1, 2015.

■ Sponsors of “hybrid” de�ned bene�t plans (generally, cash balance and pension equity plans) should 
also bear in mind that amendments re�ecting the IRS’ new hybrid plan regulations will be due by the 
end of the 2015 plan year.  Full compliance with the �nal regulations is required beginning with the 
2016 plan year.

Important Developments in 2014
A number of statutory and regulatory developments occurred in 2014 that affect employee bene�t plans, 
along with some signi�cant Supreme Court rulings.  This segment of the newsletter summarizes the items 
we have found to be most relevant to our clients.
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HPID Enforcement Delay
On October 31, 2014, HHS announced that, until further notice, it would be delaying enforcement of its 
health plan identi�er (“HPID”) rules.  This includes a delay in the requirement that health plans obtain a 
unique HPID number by November 5, 2014 (November 5, 2015 for plans with less than $5,000,000 in 
annual claims).  As we explained in our recent newsletter 
http://www.hselaw.com/about-hse/news-and-events/articles-and-publications/762-approaching-deadline
-for-health-plans-to-obtain-health-plan-identi�er-number, insurance carriers were responsible for 
obtaining the HPID for insured coverage, but sponsors of self-insured plans were responsible for obtaining 
an HPID for their self-insured plans.  Also delayed is the requirement that, by November 7, 2016, health 
plans use their HPIDs in all HIPAA “standard transactions,” which include requests for claims and 
encounter information, transmissions related to eligibility, authorizations and referrals, inquiries about 
claim status, and enrollment and disenrollment.

In September 2014, the National Committee on Vital and Health Statistics (NCVHS), an advisory body to 
HHS, recommended that HHS not require the use of an HPID in HIPAA standard transactions.  The NCVHS 
advised that there was little bene�t and value in the use of HPIDs in HIPAA standard transactions, and that 
requiring their use could create a signi�cant disruption in the routing and processing of the transactions.  
HHS announced its enforcement delay in response to the NCVHS recommendation.

The enforcement delay is welcome news for self-insured plan sponsors, although the timing of the 
announcement—just days before the November 5, 2014 deadline to obtain an HPID—is unfortunate.  We 
expect that most plan sponsors have already endured the cumbersome process of obtaining an HPID, and 
that could be all for naught if HHS decides to eliminate or modify the requirement that all health plans use 
HPIDs.  Until HHS issues further guidance, self-insured plan sponsors that have not yet obtained an HPID 
need not do so, and plan sponsors that have obtained an HPID need not take any further action.  We 
expect to keep clients posted on developments.

Supreme Court Rules in Favor of Contractual Statutes of Limitations in ERISA Plans
In Heimeshoff v. Hartford Life & Accident Insurance Company, the Supreme Court followed well-
established lower court caselaw and held that a plan could impose a reasonable contractual deadline for 
 �ling suit.  The Court determined, as well, that a limitations period could begin to run before the claimant
 �nished pursuing the administrative claims procedure, so long as the total period was not “unreasonably
 short.”  With this con�rmation, plans and plan �duciaries can have con�dence in the enforceability of
 reasonable contractual deadlines.

The deadline in Heimeshoff was three years from the date that proof of loss was due.  However, courts 
have enforced much shorter periods (for example, 90 days).  Plan sponsors instituting a contractual 
statute of limitations should make sure that the period is adequate to allow completion of the claims and 
appeals process (including extensions, if applicable) with a reasonable amount of time to �le suit after the 
�nal denial on appeal.

Although not all courts agree that summary plan description disclosure is required, plan �duciaries should 
avoid the need to debate the issue by making sure that any deadline is included in the summary plan 
description and that the summary plan description has been provided to participants and bene�ciaries.  
Plan �duciaries should also make sure that participants receive notice of any new or changed deadline in 
advance of its effective date.  Finally, it is advisable to include the deadline in communications regarding 
the denial of a claim or appeal, to avoid any dispute as to whether the claimant was on notice of the 
deadline as applied to his or her claim.

4



5

Supreme Court Rules Against “Presumption of Prudence” for Employer Stock
For almost 20 years, the federal courts have widely recognized that a de�ned contribution plan’s invest-
ment in stock of the sponsoring employer was presumed (absent extreme circumstances) to meet ERISA’s 
requirement that an investment be prudent, especially in cases involving employee stock ownership plans 
(ESOPs) or plans otherwise written to mandate the investment in employer stock.  In Fifth Third Bancorp v. 
Dudenhoeffer, the Supreme Court overturned this longstanding precedent, rejecting the use of a special 
presumption that a retirement plan’s investment in employer stock is prudent in most circumstances.  The 
Court held that “the same standard of prudence applies to all ERISA �duciaries.”  Accordingly, the 
Supreme Court held that the Fifth Third �duciaries’ decision to allow continued investment in Fifth Third 
stock had to be evaluated under ERISA’s normal standard of conduct, and could not be presumed 
prudent.

However, the Supreme Court did recognize a presumption that stock bought at market price was bought 
for fair market value, foreclosing one type of claim against �duciaries in the case of a plan that invests in 
publicly traded stock.  The Supreme Court also con�rmed that �duciaries are neither required nor 
permitted to violate insider trading rules in the name of participant protection.  While the Court acknowl-
edged the possibility that securities laws might still leave �duciaries with room to act, it also indicated that 
at least in some cases, any permissible actions might be counterproductive and therefore not appropriate 
to pursue.  Accordingly, the decision has some reassuring aspects for plans holding publicly traded 
employer stock.

The ultimate impact of the decision, and the extent of any protection offered by the Supreme Court’s 
comments about the presumptive validity of market prices, will become clearer as the lower courts begin 
to apply the decision.

More information about the decision is available at 
http://www.hselaw.com/�les/Supreme_Court_Eliminates_Presumption_-_August_2014.pdf.

Supreme Court Rules that FICA Taxes Apply to Severance Pay
In United States v. Quality Stores, the Supreme Court sided with the IRS’ position that severance pay is 
subject to FICA taxes, reversing the Sixth Circuit.  However, the Court speci�cally noted that the IRS still 
provides FICA exemption treatment  to “supplemental unemployment bene�t” or “SUB” plans that link 
payment of bene�ts to receipt of unemployment bene�ts.  Under IRS Revenue Rulings, SUB plan bene�ts 
linked to receipt of unemployment bene�ts currently remain exempt from FICA taxes.

Supreme Court Will Hear More Employee Bene�ts Cases Next Term
The Supreme Court has agreed to review MGM Polymers USA, LLC v. Tackett.  The retiree plaintiffs in the 
case have asserted that they have a vested right to no-cost health care under collective bargaining 
agreements entered into during their employment.  Since different courts apply different standards to 
determine when collectively bargained retiree welfare bene�ts vest, with the Sixth Circuit applying a 
presumption that they do in the absence of language to the contrary and a number of other circuits taking 
a different approach, the Supreme Court’s decision may help to bring consistency to this important issue.

The Supreme Court also will review Tibble v. Edison International.  The Court will decide when ERISA’s 
statute of limitations expires with respect to a claim that �duciaries imprudently selected retail mutual 
fund share classes with higher expense ratios for plan investments, rather than less expensive institu-
tional share classes.  The lower court held that the statute began to run when the investments were 
selected, and their continued availability under the plan did not toll or re-start the statute.  Accordingly, the 
lower court ruled that the plaintiffs were barred from bringing their challenge to the funds’ selection.
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IRS Expansion of Permitted Election Change Rules for Health Coverage under Section 125
In September, the IRS issued Notice 2014-55, which permits (but does not require) employers to amend 
their Internal Revenue Code section 125 plans to add two new election change events.  A basic require-
ment for a section 125 plan is that employee elections must be made prior to the beginning of a plan year 
or period of coverage and must remain in effect for the entire plan year or period of coverage.  IRS 
regulations under section 125 permit an employer to design its section 125 plan to allow mid-year 
election changes in certain circumstances speci�ed in the regulations.  Notice 2014-55 adds two 
additional circumstances when a mid-year election change may be made.

One circumstance is when an employee has been in an employment status where the employee was 
reasonably expected to average at least 30 hours of service per week and the employee’s status changes 
so that the employee is reasonably expected to average less than 30 hours of service per week after the 
change (regardless of whether the reduction in hours causes a loss of health coverage).  In that case, the 
employee may revoke his or her election of health coverage if the employee represents to the employer 
that the employee and any related individuals enrolled in coverage through the employee have enrolled or 
intend to enroll in other health coverage that provides minimum essential coverage that will be effective 
no later than the �rst day of the second month following the month that includes the date the original 
coverage is revoked.

The second circumstance is when an employee is eligible to enroll in a “Quali�ed Health Plan” through a 
Marketplace (i.e., a health care exchange created under the Patient Protection and Affordable Care Act) 
either during the Marketplace annual enrollment period or during a “special enrollment period” for the 
Marketplace.  In that case, the employee may revoke his or her election of health coverage if the 
employee represents to the employer that the employee and any  related individuals enrolled in coverage 
through the employee have enrolled or intend to enroll in a Quali�ed Health Plan for coverage that will be 
effective no later than the day immediately following the last day of the original coverage that is revoked.

The guidance in the Notice is effective September 18, 2014 and an employer that wants to add either or 
both of the new election change events to its section 125 plan must amend the plan on or before the last 
day of the plan year in which the election changes will be allowed, except that for election changes that 
will be allowed in a plan year that begins in 2014, the required amendment must be made before the last 
day of the plan year that begins in 2015.  The Notice requires that the employer must inform participants 
about the amendment.  We do not anticipate that employers will be eager to amend their plans to add 
these new election change events, because an employee who is permitted to disenroll from employer 
coverage may end up triggering a penalty on the employer under the shared responsibility requirements 
(see above) if the employee enrolls in Marketplace coverage.

After-Effects of Supreme Court Ruling Against Defense of Marriage Act
On June 26, 2013, the U.S. Supreme Court, in United States v. Windsor, ruled that Section 3 of the federal 
Defense of Marriage Act (“DOMA”) was unconstitutional as a deprivation of due process and equal rights 
under the Fifth Amendment of the U.S. Constitution, because it deprived individuals of rights granted to 
them by state law.  Section 3 of DOMA de�ned “marriage” as “only a legal union between one man and 
one woman as husband and wife” for purposes of all federal laws, meaning that quali�ed retirement plans 
could not extend most spousal rights to same-sex spouses.

The IRS subsequently issued Revenue Ruling 2013-17 and Notice 2014-19, supplemented by Notice 
2014-37.  The IRS explained that in the wake of Windsor, for purposes of determining whether an 
individual is a “spouse” entitled to the rights and protections that the Internal Revenue Code requires 
quali�ed retirement plans to make available to spouses, a plan should recognize a same-sex marriage if 
the marriage is denominated as a “marriage” by state law and was legal in the state where it was 
celebrated.  Domestic partnerships and civil unions are not valid for this purpose.
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Plan amendments are required by December 31, 2014, retroactive to June 26, 2013.  More details about 
the Windsor decision and the IRS’ guidance, including guidance on re�ecting plan administration between 
the date of the decision and the issuance of Revenue Ruling 2013-17, are available at 
http://www.hselaw.com/�les/Impact_of_Supreme_Courts_DOMA_UPDATE_September_2013.pdf.

Windsor also enables same-sex spouses who are eligible for coverage to qualify for tax-favored treatment 
of health insurance premiums and �exible spending account payments, just like opposite-sex spouses.  
The IRS provided transition guidance for same-sex spouses who had been denied spousal tax treatment 
in Notice 2013-61 and Notice 2014-01.  Employers must bear in mind, however, that tax-favored 
treatment will not apply with respect to state taxes in states which do not recognize same-sex marriage.

Also, it is important to bear in mind that under federal law, mandatory spousal protections only apply to 
retirement plans.  At present, federal employee bene�ts law does not require health and welfare plans to 
recognize same-sex marriage.  However, there have been some efforts to challenge exclusion of 
same-sex spouses under other laws, and challenges to DOMA’s provisions allowing states to decline to 
recognize same-sex marriages are also pending.  In addition, the Department of Health and Human 
Services recently con�rmed that same-sex spouses who entered into a legally valid marriage qualify as 
spouses for purposes of applying HIPAA’s privacy rules, even if state law in the couple’s state of residence 
does not recognize the marriage.

Plan Loans
Under Section 72(p) of the Internal Revenue Code, a plan loan to a participant (other than a loan issued 
for purposes of purchasing a principal residence) cannot have a term longer than �ve years.  During a 
Q&A with the American Bar Association’s Joint Committee on Employee Bene�ts, the IRS reiterated its 
informal position that the �ve-year period starts running no later than the date the loan is funded or the 
loan proceeds are issued to the participant.  Since a number of recordkeepers instead measure loans 
from the date that repayments begin, plan �duciaries may want to review their recordkeeper’s loan 
practices, and consider providing for a shorter maximum loan period if necessary to ensure that loans are 
repaid within �ve years from the date of issuance.

Continued Trend Toward Pension De-Risking
An increasing number of companies are utilizing a variety of techniques to decrease the risks and 
�nancial statement volatility associated with their de�ned bene�t pension plans.  With many employers 
having already halted bene�t accruals and/or the addition of new participants to their pension plans, the 
trend in the last couple of years has been towards efforts to remove liabilities and participants from the 
plans, reduce PBGC premiums and make remaining liabilities and funding obligations more predictable.

A number of companies have added a lump sum payout option to their plans for individuals who have not 
yet commenced payment.  In some cases, the lump sum is part of a temporary window intended to 
encourage terminated employees to take their bene�ts, but other companies have made a lump sum 
option a new permanent feature, at least for bene�ts below speci�ed dollar thresholds.  Moreover, the IRS 
has issued a number of private letter rulings permitting certain employers to offer individuals already 
receiving monthly pensions a one-time right to cash out the remaining value of their pensions.  The 
private letter rulings conclude that in the context of a special amendment, the lump sum window does not 
cause a violation of the normal prohibition on changes to annuity amounts and schedules.  Only the 
employers who received private letter rulings can rely on them, but the issuance of numerous rulings on 
this topic may encourage others to explore this option.

Another technique that is gaining ascendancy is the purchase of annuity contracts from insurance 
companies.  Verizon was sued after a high-pro�le purchase of annuities from Prudential, but succeeded 
this year in having the claims dismissed.  The court in Lee v. Verizon ruled that participants did not have a 
right to remain in the plan rather than having their bene�t obligations outsourced to an annuity provider.  
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While annuity purchases have been the subject of policymakers’ concern (including an effort by New York 
to adopt a statute that would regulate such purchases under the guise of regulating insurance compa-
nies), they remain permissible.  Motorola recently announced a large purchase from Prudential.

The PBGC is considering requiring employers to report de-risking transactions such as annuity buyouts 
and lump sum offerings, responding to policy concerns about the impact of these efforts on retirees.

Finally, even companies who are not seeking to shed plan liabilities are looking into new investment 
products or strategies that can help reduce volatility.  Some plan designs align better with this approach 
than others, but there are a variety of techniques and products now offered by consultants, insurers and 
other investment vendors.

Further Changes to Pension Funding Rules
Congress included additional de�ned bene�t pension funding relief in the Highway and Transportation 
Funding Act (HATFA), extending for �ve additional years the funding stabilization rules included in the 
Moving Ahead for Progress Act for the 21st Century (MAP-21).  The change generally is applicable to plan 
years beginning on or after January 1, 2013. 

However, plan sponsors are permitted to delay the use of the new rates to 2014 for both funding and 
bene�t restriction purposes or for just bene�t restriction purposes.  Plan sponsors of de�ned bene�t plans 
generally have until December 31, 2014 (or later for some plans with non-calendar year plan years) to 
make relevant decisions and elections with respect to the new rates.  If you sponsor a de�ned bene�t 
plan and your plan’s actuary has not already contacted you regarding HATFA, you should contact your 
plan’s actuary as soon as possible to discuss the effects of that statute on your plan’s funding and 
whether any speci�c elections would be bene�cial.  The HATFA rates also may affect the plan’s PBGC 
premiums under recent PBGC guidance.  Accordingly, you should also make that item part of your 
discussion with the plan’s actuary. 

Congress also �nally passed a long-awaited adjustment to the rules for “eligible charity plans,” which are 
de�ned bene�t plans that are maintained by more than one employer, all of which are tax-exempt entities 
under Section 501(c)(3) of the Internal Revenue Code.  Plan sponsors of plans that would otherwise fall 
into this category now have the option until December 31, 2014 to elect irrevocably out of “eligible charity 
plan” status and the special pension funding rules that apply to these plans.  If you sponsor a de�ned 
bene�t plan that is an “eligible charity plan,” you should contact your plan’s actuary to determine whether 
electing out of this status would bene�t your plan.

Hybrid Plan Regulations
The IRS has released long-awaited regulations providing detailed guidance on a number of key questions 
relating to the design of hybrid plans, including most notably cash balance and pension equity plan 
designs.  Since proposed regulations released in 2010 generated controversy on a number of important 
points, the IRS reviewed a number of its original proposals and made several important changes and 
clari�cations, including increasing approved earnings-crediting rates.  An overview of the �nal regulations 
is available at 
http://www.hselaw.com/about-hse/news-and-events/articles-and-publications/765-irs-releases-long-awa
ited-�nal-regulations-for-cash-balance-pension-equity-and-other-hybrid-de�ned-bene�t-plans. 

Worker Misclassi�cation
In Gray v. FedEx Ground Package System, a federal district court held that workers that it had previously 
determined to be common law employees of FedEx Ground but who had been misclassi�ed as indepen-
dent contractors could sue FedEx for the value of the employee bene�ts they could have received had 
they been properly classi�ed.
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Most plans now contain language excluding individuals not classi�ed as employees, even if a court or 
government agency retroactively reclassi�es those individuals.  Courts have routinely held that misclassi-
�ed employees cannot claim bene�ts under plans with this protective language, and rejected ERISA 
claims relating to the misclassi�cation.  If this decision stands, it would give misclassi�ed employees a 
potential avenue to seek damages from their employers that are not available under well-established 
ERISA caselaw.  Of course, this is only one court’s decision.  It is far from certain that other courts would 
agree with this court’s determination that state law causes of action can be brought despite ERISA’s 
normal preemptive effect on state claims affecting bene�t plan design and administration.

In any event, however, worker misclassi�cation continues to put an employer at risk of potentially signi�-
cant adverse tax consequences, and can raise other issues under the employer’s bene�t plans, such as 
the need to re-do coverage testing.  Accordingly, employers should be sure their managers and human 
resources staff understand and abide by the rules for classifying workers as employees or independent 
contractors.

In-Plan Roth Conversions
A 401(k), 403(b) or governmental 457(b) plan that permits Roth contributions now can allow participants, 
surviving spouse bene�ciaries and spousal alternate payees to convert their non-Roth account balances 
to Roth balances at any time, regardless of whether the individual is eligible for a distribution at the time 
of conversion.  In Notice 2013-74, the IRS provided guidance on the newly expanded Roth conversion 
right, as well as clarifying some aspects of Roth conversions generally.  A more detailed overview of Roth 
conversions is available at 
http://www.hselaw.com/�les/IRS_In-Plan_Roth_Conversions_-_June_2014.pdf.

Lifetime Income Options for De�ned Contribution Plans
The IRS is continuing its efforts to facilitate the offering of lifetime income products under de�ned 
contribution plans.

Final regulations on permissible designs for “quali�ed lifetime annuity contracts” (“QLACs”) took effect 
July 2nd and apply to contracts purchased on or after that date.

In addition, the IRS issued Notice 2014-66, which authorizes the use of deferred annuity products in 
target date investment funds, even if the availability of annuity contracts is limited to older participants.  
The Notice resolves concerns that such a structure might violate non-discrimination rules, since older 
participants are more likely to be highly compensated.  In a related letter, the Department of Labor 
con�rmed that a fund with this type of feature could still qualify as a quali�ed default investment alterna-
tive for purposes of protecting plan �duciaries against liability for the investment of participant accounts 
when a participant fails to make an investment election.

Notice 2014-66 also indicates that the IRS is considering the issuance of guidance on “guaranteed 
lifetime withdrawal bene�ts” and “guaranteed minimum withdrawal bene�ts,” another product type 
intended to allow participants to retain �exibility regarding timing of withdrawals and the ability to 
continue investments while still offering the assurance of a guaranteed level of income either for life or for 
a speci�ed period of time once a participant reaches a speci�ed age.

After-Tax Allocation for Plan Distributions
In proposed regulations and Notice 2014-54, the IRS provided instructions for a plan making payment to 
multiple recipients of a distribution made from a combination of pre-tax and after-tax sources.  The new 
guidance gives participants the �exibility to allocate pre-tax and after-tax portions of the distribution 
among different rollover vehicles.  For example, a participant might prefer to direct the pre-tax amounts to 
a traditional IRA, and the after-tax amounts to a Roth IRA, or to take after-tax amounts in cash and roll 
over the pre-tax amounts.
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The Notice also provides that if a participant rolls over part of a distribution, the portion of the distribution 
allocated to a rollover vehicle will be funded �rst from pre-tax amounts.  If the participant has directed 
payment to more than one rollover vehicle, the participant can allocate the funds between the vehicles.

The Special Tax Notice that plans are required to provide to recipients of rollover-eligible distributions will 
need to be modi�ed to re�ect this new rule.

Frozen De�ned Bene�t Plans
An increasing number of employers have halted bene�t accruals under their de�ned bene�t plans, a 
process known as “freezing” the plan.  Some employers, however, permit existing plan participants to 
continue earning bene�ts, barring only newly hired employees from the plan.  This is known as a “soft 
freeze.”  “Soft frozen” plans naturally decline in size over time, as participants terminate employment, and 
eventually may violate Internal Revenue Code nondiscrimination requirements.   The IRS recently issued 
temporary relief (for plan years prior to January 1, 2016) for plans that were soft-frozen by an amend-
ment adopted prior to December 13, 2013 and that satisfy certain additional requirements.  Congress is 
considering legislative action to address the problem more de�nitively.

Reduction or Suspension of Safe Harbor Contributions
At the end of 2013, the IRS issued regulations offering more �exibility to plan sponsors of safe harbor 
401(k) or 403(b) plans that want to reduce or eliminate safe harbor contributions during the year.  Previ-
ously, safe harbor matching contributions could be reduced or suspended on 30 days’ notice, but 
nonelective contributions could be reduced or suspended only in cases of substantial business hardship.  
The IRS has now streamlined the rules for reducing or suspending both types of contributions.  The new 
regulations ease the standard requiring that companies be facing a “substantial business hardship” to 
require only that the company be “operating at an economic loss.”  In addition, a plan sponsor can amend 
the plan to reduce or suspend either type of safe harbor contribution for any reason upon 30 days’ notice, 
if the initial notice provided before the beginning of the plan year noti�ed participants of the possibility of 
reduction or suspension.  Accordingly, the new regulations offer more �exibility to nonelective safe harbor 
plans, but less to matching contribution plans absent the requisite text in the safe harbor notice.  Plan 
administrators should update their safe harbor notices.  As always, reduction or suspension of safe harbor 
contributions requires the plan to pass the ADP and (if applicable) ACP test.

The rules for terminating safe harbor plans were not affected.

Correction of Delinquent Form 5500/Form 8955-SSA
Most retirement plans and many welfare plans are required to �le Form 5500 each year, and signi�cant 
daily penalties apply to plan administrators that violate this requirement.  In many cases, a plan adminis-
trator that fails to �le this form can limit its penalty exposure through the Department of Labor’s Delin-
quent Filer Voluntary Compliance Program (“DFVCP”).  Since this program only applies to plans subject to 
ERISA, non-ERISA plans only had the option of seeking discretionary penalty waivers from the IRS.   In 
June of 2014, the IRS announced a one-year pilot program offering relief from penalties for qualifying 
non-ERISA plan administrators �ling their delinquent forms under the program through June 2, 2015.  
More information is available at http://www.irs.gov/Retirement-Plans/New-Penalty-Relief-
Program-for-Form-5500-EZ-Late-Filers.

In Notice 2014-35, the IRS also provided updated guidance for plan administrators claiming penalty relief 
under DFVCP, requiring that these administrators also �le Form 8955-SSA for the relevant year by the 
later of 30 calendar days after the �ler completes the DFVCP �ling or December 1, 2014.
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IRA Rollovers
The Internal Revenue Code limits rollovers between IRAs to one rollover per year.  The IRS historically had 
applied this rule to restrict IRA rollovers to one rollover per IRA per year.  In the wake of a Tax Court 
decision requiring this rule to be applied in the aggregate to all of a taxpayer’s IRAs, the IRS has updated 
its IRA rollover guidelines to apply the one-rollover-per-year rule on an aggregated basis effective January 
1, 2015.  Taxpayers will not be penalized for having followed the old rule prior to that date.

The one-per-year restriction does not apply to direct trustee-to-trustee transfers, Roth conversions, or 
rollovers to or from quali�ed plans.

Accident & Health Insurance Payments from Retirement Plans
The IRS has �nalized rules providing that payment of premiums for accident or health insurance from a 
quali�ed plan generally is a taxable event.  This does not prohibit a plan’s payment of premiums for a 
disability insurance policy that makes payment to the quali�ed plan in the event of a participant’s disabil-
ity, allowing that participant to replace the contributions he/she would have made if he/she had been able 
to remain employed.

Exceptions to the taxability rule apply for payment from a quali�ed plan’s Section 420 account and for 
insurance premiums for quali�ed public safety of�cers.

De�ned Contribution to De�ned Bene�t Plan Rollovers
The IRS issued guidance in 2012 that was intended to facilitate voluntary rollovers from de�ned contribu-
tion to de�ned bene�t plans, if an employer’s de�ned bene�t plan accepts rollovers.  The bene�t attribut-
able to the actuarial equivalent of the rollover amount (determined pursuant to Section 417(e) of the 
Internal Revenue Code) generally is subject to the rules governing mandatory employee contributions 
rather than the rule applicable to employer-funded bene�ts.  The PBGC subsequently issued a proposed 
regulation stating that in the event of a distress or involuntary termination, the bene�t derived from the 
portion of the rollover amount subject to the mandatory employee contribution rules under the IRS 
Revenue Ruling would be payable in an annuity, with no lump sum cash-out available, in contrast to the 
usual rules for mandatory employee contributions.  However, that portion of the rollover bene�t would be 
exempt from the normal limits on PBGC guarantees.  In contrast, during an American Bar Association Q&A 
session, the PBGC’s representative indicated that this new exemption would not apply to a multiemployer 
plan.

Missing and Deceased Participants
As the baby boomers age, an increasing number of plans are �nding themselves searching for missing 
participants who are approaching required payment dates.  However, the Social Security Administration 
has now joined the IRS in discontinuing the availability of its letter-forwarding service for locating missing 
participants.  Due to privacy restrictions enacted by Congress, additional requirements for accessing the 
SSA death master �le are also in progress, although a temporary program allows plan recordkeepers to 
use a limited access death master �le pending �nal implementation of the new privacy protections if they 
completed a certi�cation process prior to September 30th.

Ultimately, for plan administrators, this means increased reliance on private search services.  The good 
news is that the ever-increasing amount of information available online means that many private search 
services are increasingly accurate and cost-effective.

A plan’s failure to make timely payments can have adverse tax consequences for plan participants and 
bene�ciaries, and can endanger the plan’s tax quali�cation or require payment of audit sanctions.  
Likewise, plan administrators are supposed to provide certain disclosures to all participants and bene�cia-
ries, and can face penalties if they fail to do so.   Accordingly, plan administrators should have a system 



for tracking and promptly following up on returned mail, and ensure that the plan’s records keep 
addresses up to date.  Prompt follow-up maximizes the odds of locating the individual, and of timely 
identifying when a death has occurred.

Section 409A Audits
The IRS conducted a pilot audit program to assess compliance with Section 409A of the Internal Revenue 
Code.  Section 409A applies to deferred compensation arrangements.  The IRS indicated that fewer than 
50 taxpayers were targeted by the program, drawn from a group of employers previously selected for 
employment tax audits.  The Section 409A compliance review focused on the companies’ top 10 execu-
tives.  The IRS indicated that its primary goal was to identify areas where guidance or compliance 
assistance is necessary.

FATCA 
As of July 1, 2014, the IRS implemented a new requirement that foreign retirement funds establish 
exemption in order to avoid withholding by US payors.

The requirements are part of the Foreign Account Tax Compliance Act (“FATCA”), enacted by Congress in 
2010, to ensure compliance with US reporting requirements on foreign income.

In order to obtain information from foreign �nancial institutions (“FFIs”) about their US account holders, 
the act required that US entities making payments to FFIs withhold on those payments unless the FFIs 
agreed to provide the requested information.  The de�nition of FFI was broadly drafted in a manner that 
could include retirement funds.

Under the FATCA regulations as initially proposed, many non-US retirement funds would have been 
subject to the withholding/reporting requirements.  During the public comment period, the industry 
expressed concern over the applicability of FATCA to foreign retirement funds, causing the IRS to expand 
the exemptions available.  Under the �nal rules, most (but not all) foreign retirement funds should be 
exempt from FATCA, though technical analysis is required to con�rm.  Included among these exempt 
retirement funds are broad participation funds (generally, funds with no bene�ciary having a right to more 
than 5% of the fund’s assets), narrow participation funds (generally, funds with fewer than 50 partici-
pants) and funds that would meet all of the requirements applicable to US quali�ed plans if organized in 
the US (a puzzling category that raises a number of technical issues).  Additionally, funds that do not 
otherwise qualify for an exemption may be exempt under certain income tax treaties or intergovernmental 
agreements (which themselves may require modi�ed reporting).  If you are presented with a request to 
certify your FATCA status (typically on the new Form W-8 BEN-E) you will need to analyze your quali�ca-
tions for these exemptions.  

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance in other 
matters.
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Updated Internal Revenue Code Limits

 2015 2014 
IRAs 

IRA Contribution Limit 5,500 5,500 
IRA Catch-Up Contributions 1,000 1,000 

IRA AGI Deduction Phase-out Starting at 
Joint Return 98,000 96,000 
Single or Head of Household 61,000 60,000 

SEP 
SEP Minimum Compensation 600 550 
SEP Maximum Contribution 53,000 52,000 
SEP Maximum Compensation  265,000 260,000 

SIMPLE Plans 
SIMPLE Maximum Contributions 12,500 12,000 
Catch-up Contributions 3,000 2,500 

401(k), 403(b), Pro�t-Sharing Plans, etc. 
Annual Compensation 265,000 260,000 
Elective Deferrals 18,000 17,500 
Catch-up Contributions 6,000 5,500 
De�ned Contribution Limits 53,000 52,000 
ESOP Limits 1,070,000 

210,000 
1,050,000 

210,000 
Other 

HCE Threshold 120,000 115,000 
De�ned Bene�t Limits 210,000 210,000 
Key Employee 170,000 170,000 
457 Elective Deferrals 18,000 17,500 
Control Employee (board member or of�cer) 105,000 105,000 
Control Employee (compensation-based) 215,000 210,000 
Taxable Wage Base 118,500 117,000 
 


