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Employee Bene�ts Year-End Checklist                           
2013 Employee Bene�ts Year in Review                                      
Planning Ahead for 2014

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law.  In 
addition, the end of the year brings a number of important deadlines.  To assist you with your year-end 
projects, this newsletter provides a summary of some important dates and new developments. 

Important Reminders for 2013
 The IRS has increased some of the limits applicable to quali�ed plans for 2014.  A table showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2013* if you have a calendar year plan year.  Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2014, you 
must provide your annual notice by December 1, 2013* if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2013* if you have a 
calendar year plan year.

 If you have a de�ned bene�t plan, you must amend the plan document by the end of the 2013 plan 
year to re�ect the funding-based bene�t restrictions imposed by Section 436 of the Internal Revenue 
Code, if you have not already done so.  The IRS has issued model amendments.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year.  Generally, an amendment to a quali�ed retirement plan that takes effect during a 
plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted an 
extension.  Some amendments must be made before the desired effective date (for example, if you are 
changing your contribution structure, an advance amendment may be required).  Changing a 401(k) or 
403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance of the start 
of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe harbor plan 
during a plan year is quite limited.  Adding an automatic enrollment feature to a 401(k) or 403(b) plan 
may also require an amendment before the start of the plan year.

                                                   

* Remember that December 1st is the Sunday after Thanksgiving this year, and plan ahead to release your notice early.



 Bene�t statements

■  Remember that bene�t statements must be provided for your participant-directed plans within 45
        days of the end of the quarter, and for non-participant-directed de�ned contribution plans by the
        deadline for �ling Form 5500 for the plan year.  If you have a participant-directed plan, your 
        statements must now include the information required by the Department of Labor’s participant
        fee disclosure regulations.

■  If you sponsor a de�ned bene�t plan, you must either provide employed participants with annual 
        notice of the availability of a bene�t statement on request, or with a bene�t statement once every
        three years.  Plans sponsored by employers with intranet sites may also be required to make
        certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan this 
year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice, and that you or your 
insurer provide required Summary of Bene�ts and Coverage documents during your open enrollment 
period. 

 Most retirement plan participants are required to receive annual “required minimum distributions” after 
turning age 70½ and terminating employment with the plan sponsor (or after turning age 70½, in the 
case of a more-than-5% owner).  Time limits also apply to payment to bene�ciaries of deceased 
participants.  Each year’s payment must be made by December 31st, with the exception of a 
participant’s �rst required minimum distribution (due April 1st of the following year).  Make sure that 
your plan has arranged to make all required payments, and has up-to-date addresses for affected 
participants and bene�ciaries.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account this 
year.  The IRS has emphasized that plans generally should not be carrying forfeiture balances over from 
year to year.

A Look Ahead at 2014
There are some important action items to bear in mind as 2014 gets underway:

 Effective for plan years beginning on or after January 1, 2014, the Patient Protection and Affordable 
Care Act (“PPACA”) prohibits health plans from imposing eligibility waiting periods that exceed 90 days.  
You should make sure that your plans align with these rules.

If you offer employees a “health reimbursement arrangement” or “HRA” in connection with your group 
health plan, you should review recent IRS guidance on how the PPACA rules prohibiting lifetime and 
annual dollar limits on essential health bene�ts apply to HRAs.  The general exemption from those rules 
for HRAs expires for plan years that begin on or after January 1, 2014.  If your HRA is not considered 
“integrated” with an underlying group health plan under complicated IRS guidance, it may violate the 
PPACA no lifetime or annual dollar limit rules. 

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “3” or “8,” your plan must be submitted to the IRS for re-approval by January 31, 2014 
unless you have taken the necessary steps by then to document your plan’s conversion to an IRS-pre-
approved prototype or volume submitter document for the future.  A plan sponsor whose EIN ends in 
 “4” or “9” must submit an individually designed plan document for re-approval by January 31, 2015. 
 Special rules may apply if you are part of a group of companies that has opted to use the same cycle
 for all determination letter applications, or in certain other limited circumstances.
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 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information.  You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals.  For breaches involving fewer than 500 individuals, HITECH requires 
a group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year.  This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2013 by 
no later than March 1, 2014.  Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnoti�cationrule/brinstruction.html. 

 Medicare Part D online disclosure to the Centers for Medicare & Medicaid Services (“CMS”) for group 
health plans offering prescription drug coverage to individuals eligible for Medicare Part D is due by 
March 1, 2014. 

 Medical �exible spending account salary reduction elections are capped at $2,500 per participant for 
plan years beginning on or after January 1, 2013 (subject to cost-of-living adjustments).  Cafeteria 
plans must be amended as necessary to re�ect this limit by December 31, 2014 (retroactive to January 
1, 2013).

 De�ned bene�t plan funding rules are expected to continue to be a topic of discussion during the 
federal government’s budget negotiations.  In the meantime, if you have a de�ned bene�t plan, it is 
important to review your obligations and options with your actuary as the annual valuation approaches.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.  In addition, your plan’s funded status may affect its 
ability to offer lump sum payments and any other payment in excess of the single life annuity payment 
amount.  Changes in your plan’s funded status (among other factors) may also impact your ability to 
comply with debt covenants and credit facility obligations.  As always, if you have business acquisitions, 
divestitures, restructurings or downsizings coming up, bear in mind that such situations may trigger 
PBGC reporting obligations.  Your plan’s funded status can make a difference as to whether you need 
to �le a report and whether further action is required if you are required to report.

 The Supreme Court recently heard oral arguments in Heimeshoff v. Hartford Life & Accident Ins. Co., 
focusing on a disability plan’s contractual statute of limitations.  The Court’s decision may in�uence the 
design, use and enforceability of contractual deadlines on legal actions regarding bene�t plan claims.

Important Developments in 2013
A number of statutory and regulatory developments occurred in 2013 that affect employee bene�t plans, 
along with some signi�cant Supreme Court rulings.  This segment of the newsletter summarizes the items 
we have found to be most relevant to our clients.

PPACA Large Employer Mandate
The deadline for large employers to provide health coverage to qualifying employees or potentially be 
liable for a penalty tax has been extended to 2015.  Related information reporting to the IRS is also 
delayed until 2015 (with the �rst reports due in 2016).

Defense of Marriage Act
On June 26, 2013, the U.S. Supreme Court, in United States v. Windsor, ruled that Section 3 of the federal 
Defense of Marriage Act (“DOMA”) was unconstitutional as a deprivation of due process and equal rights 
under the Fifth Amendment of the U.S. Constitution, because it deprived individuals of rights granted to 
them by state law.  Section 3 of DOMA de�ned “marriage” as “only a legal union between one man and 
one woman as husband and wife” for purposes of all federal laws. 
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On August 29, 2013, the IRS issued Revenue Ruling 2013-17 (http://www.irs.gov/pub/irs-drop/rr-13-
17.pdf), which states that for purposes of Internal Revenue Code provisions relating to employee bene�t 
 plans, an employee and a same-sex spouse are considered legally married if their marriage was valid in
 the state where it was celebrated, regardless of whether they are considered married under the laws of
 their state of residence.  On September 18, 2013, the Department of Labor’s Technical Release 2013-04
 (http://www.dol.gov/ebsa/newsroom/tr13-04.html) took the same approach with respect to retirement
 plan rules under the Department’s jurisdiction, although the Department had previously issued guidance
 requiring the couple’s state of residence to recognize the marriage in order for an employee’s same-sex
 spouse to be treated as a spouse under the Family & Medical Leave Act. 

This “state of celebration” rule should simplify plan administration for multistate employers.  However, a 
number of important questions remain, including the extent to which the new rule can be or must be 
applied retroactively.  The IRS has promised additional guidance, and has indicated that plans will be 
given time to adopt the necessary amendments.

The IRS also issued Notice 2013-61 (http://www.irs.gov/pub/irs-drop/n-13-61.pdf) on September 23, 
2013, providing guidance for federal employment tax refund claims related to imputed income for 
same-sex spouse bene�ts.  

However, neither Windsor nor the recent guidance from the IRS and Department of Labor affects state law 
rules regarding marriage.  Accordingly, employers which offer bene�ts to same-sex married couples and 
who have employees residing in states which do not recognize their same-sex marriages will need to treat 
employees with same-sex spouses as single for purposes of state tax reporting obligations, even if those 
employees have valid same-sex marriages and have to be reported as married for federal tax purposes.  
In addition, employers should bear in mind that civil unions and domestic partnerships do not qualify as 
“marriages” for federal tax purposes, regardless of the extent to which they are recognized by a state.  
More information is available in our newsletter at 
http://www.hselaw.com/�les/Impact_of_Supreme_Courts_DOMA_UPDATE_September_2013.pdf.

Welfare Plan Reimbursement Rights
The Supreme Court’s recent decision in US Airways, Inc. v. McCutchen af�rmed a plan’s right to recover 
up to its full amount of medical bene�t costs related to treatment of a plan participant injured due to the 
fault of another, even if a plan participant only obtains payment of some of his/her damages from the 
person who caused the injury and/or from other insurance.  However, this right of recovery is predicated 
upon the plan containing appropriate language regarding subrogation and reimbursement, particularly 
with regard to responsibility for legal fees, and insured plans generally are subject to restrictions imposed 
by state insurance laws.  Employers with self-insured plans should review their plan documents to be sure 
the plan’s rights are protected.  More information is available in our newsletter at 
http://www.hselaw.com/�les/Supreme_Court_Rules_on_Reimbursement-APRIL_2013.pdf.

Change to Health Care Flexible Spending Account “Use it or Lose It” Rule
In Notice 2013-71 (http://www.irs.gov/pub/irs-drop/n-13-71.pdf), the IRS created a new exception to the 
“use it or lose it” rule that requires health care �exible spending accounts to forfeit participant contribu-
tions not used to pay quali�ed medical expenses incurred prior to the end of the plan year (or, if the plan 
permits, incurred no later than 2½ months after the end of the plan year).  As an alternative to the use of 
the 2½ month “grace period” for employees to incur additional expenses, the IRS will allow up to $500 to 
be carried over to pay quali�ed medical expenses incurred any time in the following plan year. A plan 
cannot have both the “grace period” feature and the new “carryover” feature. The “carryover” feature is 
entirely optional and employers who offer high deductible health plans with health savings account (HSA) 
access may want to choose not to add the “carryover” feature, because it likely will cause HSA eligibility 
problems for employees.  An employer may add the carryover feature to its plan immediately (i.e., for the 
current plan year), provided that the employer’s plan does not currently contain the “grace period” feature.
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Participant Fee Disclosure Regulations: Transitional Timing Guidance
The Department of Labor’s participant fee disclosure regulations for participant-directed de�ned contribu-
tion plans took effect August 30, 2012, and the second round of annual disclosures therefore was due no 
later than August 30, 2013 (exact timing depended on when the �rst round of fee disclosures was 
provided, since disclosures must be provided every twelve months).  In July, the Department issued Field 
Assistance Bulletin 2013-02 (http://www.dol.gov/ebsa/regs/fab2013-2.html), which allows limited 
�exibility to change the timing of a plan’s annual fee disclosures while the Department considers more 
general relief.  In brief, the FAB allows the second annual fee disclosure to be furnished no later than 18 
months after the original disclosure, so long as the change in timing will be bene�cial to participants and 
bene�ciaries.  Alternatively, a plan which had already provided its second disclosure or taken steps to do 
so on the original timing can provide the second fee disclosure within 12 months after its original 
disclosure, and provide the third annual fee disclosure no more than 18 months after the second.

Notice of Health Insurance Marketplace 
October 1, 2013 marked the beginning of the initial open enrollment period for health insurance 
exchanges (now referred to as “Marketplaces”) created under PPACA.  PPACA requires employers to 
provide employees with written notice of the existence of the Marketplaces and certain basic information 
about their operation.  The Department of Labor has issued model notices.  With respect to employees 
who were current employees before October 1, 2013, employers were required to provide the notice not 
later than October 1, 2013.  For employees hired on or after October 1, 2013, the employer must provide 
the notice not later than 14 days after the employee’s start date.  More information is available in our 
newsletter at 
http://www.hselaw.com/�les/Notice_of_Health_Insurance_Marketplace_Action_Required_by_October_1
_-_August_2013.pdf.

Guidance on “ERISA Accounts”
It is common practice for retirement plans to receive credit against plan expenses from fees paid to a plan 
recordkeeper by third parties, most notably in connection with mutual fund revenue-sharing arrange-
ments.  These “ERISA accounts” or “ERISA budgets” (as they are often called) may be hypothetical 
accounts, with credits tracked by the recordkeeper and actual dollars paid out by the recordkeeper only 
when expenses are incurred and submitted for reimbursement.  Alternatively, the recordkeeper may 
actually deposit the dollars credited to the plan into the plan’s trust account.  In Advisory Opinion 2013-
03A (http://www.dol.gov/ebsa/regs/AOs/ao2013-03a.html), the Department of Labor ruled that hypotheti-
ical accounts maintained by Principal Financial for its recordkeeping clients generally will not be plan
assets, and hence will not be subject to the rules and protections applicable to ERISA plan assets.  The 
opinion noted that, in contrast, the plan generally would be considered to own assets held in its trust or in 
an account in its name, meaning that amounts deposited to the plan under the second type of arrange-
ment would be subject to ERISA..

Although the opinion emphasized that the �nal determination of whether property (tangible or intangible) 
belongs to a plan must be based on the particular facts and circumstances at hand, it provides valuable 
assurance that the common practice of hypothetical ERISA accounts is not in itself problematic.  The 
Department emphasized, however, that plan �duciaries must act prudently and obtain full disclosure when 
agreeing to recordkeeper compensation arrangements, and must monitor the record keeper’s proper 
administration of ERISA account agreements.

Pay Ratio Rules
Recently the Securities and Exchange Commission (the “SEC”) released a highly anticipated set of 
proposed rules that would require most publicly traded companies to disclose the ratio of the annual total 
compensation of the company’s median employee to the annual total compensation of the company’s 
Chief Executive Of�cer.  The Proposed Rules will not become effective until the SEC adopts �nal rules, 
which is not expected to occur until sometime in 2014. Once the Proposed Rules become effective, 
companies will have a transition period to comply with the new disclosure requirements.  If the SEC 
adopts �nal rules during 2014, then the new pay ratio disclosures will not be required until the 2016 
proxy season.  More information is available in our newsletter at  
http://www.hselaw.com/�les/SEC_Proposes_New_Pay_Equity_Disclosure_September2013.pdf.
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New NASDAQ Compensation Committee and Compensation Committee
Charter Requirements
By the earlier of October 31, 2014 or a company’s �rst annual meeting after January 15, 2014, compa-
nies listed on the NASDAQ Stock Market (NASDAQ) are required to have a formal compensation commit-
tee and a written compensation committee charter re�ecting the authority and responsibilities of such 
compensation committee (including the compensation adviser and compensation committee member 
independence items discussed below).  The New York Stock Exchange (NYSE) has already required that its 
listed companies have a separate compensation committee with a written charter re�ecting the authority 
and responsibilities of such committee.

New NASDAQ and NYSE Compensation Committee Adviser Independence Rules
Effective July 1, 2013, NASDAQ-listed companies must provide their compensation committees (or 
equivalent independent directors, if a compensation committee has not yet been established) the author-
ity, in the committee’s sole discretion, to retain or obtain the advice of compensation advisers, including 
the appointment, remuneration and oversight of any compensation adviser that the committee retains.  
The company must provide appropriate funding for the payment of the remuneration of any compensation 
adviser retained by the compensation committee.

The compensation committee of a NASDAQ-listed company must now consider the independence of each 
compensation adviser who provides advice to the committee under six speci�ed independence criteria, 
including the relationships between the adviser’s employer and the listed company, the company stock 
owned by the adviser, and any relationships between the adviser and either the company’s executive 
of�cers or the members of the compensation committee.  After considering the independence of a 
compensation adviser under the speci�ed criteria, the compensation committee must approve the service 
of that compensation adviser to the compensation committee. 

Also effective July 1, 2013, NYSE-listed companies must provide their compensation committees with the 
same authority and responsibilities regarding compensation advisors as those set forth above for the 
compensation committees of NASDAQ-listed companies, and the compensation committees of NYSE-
listed companies must also evaluate the independence of the compensation committee advisers who
provide advice to the compensation committee under the same six speci�ed criteria, as well as any 
additional criteria relevant to a compensation adviser’s independence.  The compensation committee 
charters of NYSE-listed companies have been required to re�ect the new compensation committee 
authority and responsibilities, and compensation adviser independence review, since July 1, 2013.

Both the NASDAQ and NYSE rules do not require that compensation advisers actually be independent, just 
that the compensation committees evaluate the adviser’s independence and approve the adviser to 
provide advice to the compensation committee.  And both NASDAQ- and NYSE-listed companies are not 
required to evaluate the independence of in-house counsel or any adviser whose role is limited to 
consulting on certain broad-based plans or providing information that is not customized for the particular 
company.  In addition, the rules exempt certain entities, such as smaller reporting companies and foreign 
private issuers.

NYSE and NASDAQ Compensation Committee New Member Independence 
Requirements
Effective on the earlier of October 31, 2014 or a company’s �rst annual meeting after January 15, 2014, 
NYSE and NASDAQ listing standards impose new independence tests on top of each exchange’s existing 
independence standards for compensation committee members.  

For NYSE-listed companies, the new listing standards do not change the applicable independence 
requirements, but they do speci�cally require the board of directors to evaluate the independence of any 
compensation committee member by considering the member’s source of compensation, including any 
consulting, advisory or other compensatory fees paid to the member by the company, and whether the 
member is af�liated with the company, a subsidiary of the company, or an af�liate of a subsidiary of the 
company.
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For NASDAQ-listed companies, a compensation committee member will be prohibited from receiving any 
consulting, advisory or other compensatory fees (other than the fees for serving as a director or commit-
tee member).  Additionally, the board must consider whether a compensation committee member is 
af�liated with the company, a subsidiary of the company, or an af�liate of a subsidiary of the company.  
NASDAQ-listed companies must certify compliance with the new listing standards within 30 days after the 
applicable �nal implementation deadline.

Court Af�rms Application of Section 409A to Discounted Stock Options
In one of the �rst cases to interpret Section 409A of the Internal Revenue Code (Sutardja v. United States), 
the U.S. Federal Court of Claims con�rmed that a discounted stock option (i.e., a stock option granted 
with an exercise price less than fair market value on the grant date) is subject to the provisions of Section 
409A.  Therefore, an employee who receives a discounted stock option that violates the requirements of 
Section 409A is subject to the 20% penalty tax under Section 409A, which is in addition to the usual 
taxes imposed on the employee with respect to the income recognized from the stock option.  (There is an 
exception from Section 409A for stock options, which among other requirements, only applies if the stock 
option is granted with an exercise price at or above the fair market value of the underlying stock on the 
date that the option is granted.)  Although certain aspects of the case remain to be litigated, the ruling 
puts employers on notice that the IRS is willing to pursue recovery for Section 409A violations and that 
companies should be diligent in their compliance with Section 409A.

IRS Retirement Plan Correction Program
The IRS maintains the Employee Plans Compliance Resolution System (“EPCRS”) to allow quali�ed 
retirement plans and certain other types of retirement vehicles to correct errors and other problems.  On 
December 31, 2012, the IRS released an updated set of rules and procedures for EPCRS.  The new 
guidance, Revenue Procedure 2013-12, mostly makes procedural changes, but includes some substan-
tive changes as well.  Most notably, the new Revenue Procedure:

 Expands the program’s coverage of Section 403(b) plans,

Includes additional discussion of Section 457(b) corrections,

 Provides new guidance on correction of Section 436 violations,

 Clari�es when employers must make a plan whole for an overpayment when the overpayment cannot 
be recouped from the participant, 

Revises provisions regarding corrective matching contributions for missed deferrals, 

 Creates a reduced-fee program for plans which failed to adopt amendments required in connection with 
a prior determination letter, and

 Formally prohibits the use of forfeitures to fund contributions used to correct non-discrimination testing 
failures.

IRS Compliance Checks
The IRS has released a full report on the 401(k) “compliance check” questionnaire circulated in 2010.  A 
link to the full report, as well as summaries of key information, are available at 
http://www.irs.gov/Retirement-Plans/401(k)-Compliance-Check-Questionnaire-Interim-Report.  

In addition, the IRS currently is reviewing responses received from a “compliance check” inquiry sent to a 
number of 457(b) plans, and has indicated that outreach and enforcement efforts will follow.

 

#
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403(b) Plans
The IRS has opened a submission program for 403(b) document vendors seeking pre-approval for their 
plan documents.  Since the IRS has no plans to open an approval program for individually designed plans, 
403(b) plan sponsors will want to consider utilizing a pre-approved document, if possible, once the 
vendors have completed the application process and received their letters.

Expansion of In-Plan Roth Conversions
Under the American Taxpayer Relief Act of 2012, a 401(k), 403(b) or governmental 457(b) plan, which 
permits Roth contributions, can allow participants, surviving spouse bene�ciaries and spousal alternate 
payees to convert their non-Roth account balances to Roth balances at any time, regardless of whether 
the individual is eligible for a distribution at the time of conversion.  Under prior law, only individuals legally 
permitted to receive distributions at the time of conversion could opt for in-plan Roth conversions.  
However, the expanded conversion right raises various administrative issues, such as how unvested 
bene�ts should be taxed in the event of conversion.  The IRS has promised additional guidance, but until 
that guidance has been issued, most employers are waiting before deciding whether to add this feature.

Continued Importance of Good Governance and Careful Administration
Litigation involving poor performance by employer stock and/or assertions of excess payments to 401(k) 
plan vendors continued in 2013.  An appropriate �duciary chain of command, experienced and knowl-
edgeable plan �duciaries, and regular, well-documented �duciary review of plan investments, vendors and 
operations remain essential to defending against claims if they arise, and are the best way to prevent the 
circumstances that give rise to claims in the �rst instance.  On a related note, the Department of Labor 
has informally indicated that it will take into account evidence of proper �duciary training when it audits a 
plan, meaning that �duciary education may pay dividends on audit as well.  In short, plan �duciaries 
should be sure that they understand their obligations to the plan, and document the ful�llment of those 
obligations.

When it comes to day-to-day administration, adherence to well-documented procedures and maintenance 
of strong internal controls remain the best ways to prevent potentially expensive problems.  Internal 
controls, in particular, have been a focus area of IRS agents during plan audits, and the IRS has been 
publicizing its interest in this area via its telephone forums and agents’ public appearances.

Cash Balance Regulations
The IRS has yet to issue new rules governing permissible interest rates under “hybrid” de�ned bene�t 
plans (e.g., “cash balance” and “pension equity” plans).  The original proposed guidance on the market 
rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing comments.

FICA Tax Ruling Affecting Severance Bene�ts
A 2012 Sixth Circuit ruling rejected the IRS’ narrow de�nition of the types of reduction-in-force severance 
bene�ts that qualify for exemption from payroll taxes.  The decision is not binding outside the Sixth Circuit 
and con�icts with an earlier decision by another court.  The Supreme Court recently agreed to hear the 
case.  More information on the original Sixth Circuit decision is available at 
http://www.hselaw.com/images/pdf/tax%20refund%20opportunity.pdf.

Plan Liability for Private Equity Funds
A company which contributes to a de�ned bene�t multiemployer plan (a type of plan maintained jointly by 
unrelated employers and a union) must pay the plan an amount intended to fund the unfunded vested 
bene�ts attributable to its employees if it withdraws from the plan.  This obligation is known as “with-
drawal liability.”  The plan can enforce this obligation against the contributing company, and also against 
other trades and businesses with suf�cient common ownership (the “controlled group”).
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The First Circuit has held that two private equity funds holding a combined 100 percent ownership 
interest in a bankrupt company that withdrew from a multiemployer pension plan potentially could be 
members of its controlled group, and thus liable for its withdrawal liability.  The district court had held that 
since the funds were simply investors, and were not carrying on any other activities, they could not be 
members of the company’s controlled group and hence were not subject to withdrawal liability.  The 
appellate court reversed that decision, agreeing with a Pension Bene�t Guaranty Corporation (“PBGC”) 
opinion letter advocating an “investment plus” standard for deciding whether an entity is merely a passive 
investor or a “trade or business.”  The First Circuit held that on the particular facts at issue, at least one of 
the funds had engaged in activities with respect to the company that constituted more than mere passive 
investment, and that those activities were suf�cient to render it a “trade or business.”  It remanded the 
case for resolution of whether the other fund also met the “trade or business” standard, as well as for a 
determination of whether the common ownership was suf�cient for controlled group membership.

While this is only one court’s decision on an issue that remains controversial, private equity funds should 
be aware of this decision and the PBGC’s position when assessing their risk for withdrawal liability or 
de�ned bene�t plan funding liability.  In that regard, private equity funds may be encouraged by the 
court’s rejection of the plan’s assertion that it could disregard the funds’ decision to have the company 
owned 70 percent by one fund and 30 percent by the other under the rules disregarding transactions 
meant to “evade or avoid” withdrawal liability.

Controlled Group Obligations for Foreign Group Members
The PBGC has recently made progress in its efforts to hold Asahi Tec Corporation, a Japanese company, 
responsible for the underfunded de�ned bene�t plan of its bankrupt U.S. subsidiary.  Asahi Tec Corpora-
tion failed to convince the courts that its activities in the U.S. were insuf�cient to render it subject to the 
jurisdiction of U.S. federal courts with respect to its subsidiary’s pension plan.  Accordingly, the PBGC has 
sought payment from Asahi to fund its subsidiary’s obligations under the subsidiary’s de�ned bene�t plan 
and to pay the PBGC premiums the subsidiary owed.  Jurisdictional analyses are fact-speci�c, but any 
foreign company which has a U.S. af�liate with a de�ned bene�t plan should be aware that it may be held 
liable for that plan.

Deductibility of Post-Asset Acquisition Contributions to Pension Plans by Buyer
The IRS’ Of�ce of Chief Counsel recently issued a surprising memorandum that concluded that a buyer 
which assumed sponsorship of de�ned bene�t plans in connection with its acquisition of the original plan 
sponsor’s assets was not entitled to deduct or capitalize certain contributions made to a de�ned bene�t 
plan under Section 404 of the Internal Revenue Code, or use the contributions to meet the minimum 
funding requirements under Section 412 of the Internal Revenue Code. 

The IRS determined that the pension contributions did not relate to the buyer’s trade or business 
expenses or expenses for the production of income, even though the buyer had assumed responsibility for 
the plans and became the plan sponsor as a result of the asset acquisition.  Accordingly, the IRS ruled 
that the payments were not deductible under Section 404 of the Code.  In addition, the IRS determined 
that the payments could not be applied towards the minimum funding contributions owed to the plans, 
apparently since they were not made by the entity originally responsible for the payments (i.e., the seller) 
or members of the seller’s controlled group.  The IRS did not discuss why the buyer’s assumption of 
sponsorship did not render it responsible for the payments for this purpose, even though a buyer which 
assumes sponsorship of the plan is understood to be legally liable for plan funding as a general matter, 
and would certainly be pursued by the PBGC and plan participants if it failed to do so.

This memorandum may weigh in favor of having a seller make necessary contributions prior to an asset 
acquisition, or structuring the transaction as a stock transaction.  However, this memorandum’s result 
seems out of line with the normal understanding of plan liabilities when plan sponsorship has been 
assumed by the buyer, and may have turned on facts not available in the published memorandum.  The 
memorandum was heavily redacted, and the IRS did not provide a detailed analysis.  Future developments 
may shed more light on the issue.
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For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance in other 
matters.  ■

Updated Internal Revenue Code Limits
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