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A new case is challenging one of the 
most basic principles of sales tax law.

Based on decades-old Supreme 
Court precedent, companies are not re-
quired to collect sales tax in states where 
they do not have a physical presence.

A new test case originating in South 
Dakota is designed to challenge that as-
sumption.

If South Dakota prevails, the ruling 
would be a paradigm shift in sales tax, re-
quiring remote sellers to collect the tax on 
their sales nationwide.

In the seminal 1992 ruling in Quill v. 
North Dakota, the Supreme Court held that 
states could not require that businesses with-
out a physical presence collect sales tax.

The case concerned an out-of-state cata-
log retailer making sales in North Dakota. 
The court held that the existence of cus-
tomers in the state, without a physical pres-
ence, did not establish the type of “nexus” 
required under the constitution to require 
that the company collect sales tax.  

The court did hold that Congress could 
establish a sales tax system that requires 
remote sellers to collect tax through its 
power to regulate interstate commerce. 
However, despite many false starts, in the 
almost 25 years since the Quill decision, 
Congress has not done so.

Now, the states have taken the matter 
into their own hands.

In a concurring decision in an e-com-
merce case last year, Supreme Court Jus-
tice Anthony Kennedy invited a new chal-
lenge to Quill.

He wrote that Quill was “questionable 
when decided” and now harms states to a 
greater degree than could have been an-
ticipated when Quill was decided, citing 
statistics showing that e-commerce sales 
have 20 times the economic impact of mail 
order sales in 1992.

Kennedy’s concurrence caused stirrings 
in the state tax community. The National 
Conference of State Legislatures issued 
a call to states to enact legislation to test 

Quill. Bills have been introduced to tax 
remote sales in almost two dozen states.

The situation is the furthest developed 
in South Dakota.

In March, South Dakota enacted a law 
that explicitly tests the physical presence 
standard in Quill. It imposes a tax on re-
mote sellers if they have more than 200 
taxable South Dakota sales in a year or sell 
more than $100,000 in taxable products. 
The legislative history includes a specif-
ic finding referencing Kennedy’s remarks 
about the questionable nature of Quill.

The law is intentionally designed to fa-
cilitate a court challenge. The state may 
bring declaratory judgment actions against 
remote sellers, and suits are fast tracked 
to the South Dakota Supreme Court. Im-
mediately after the law’s passage, a num-
ber of lawsuits were filed by trade groups 
representing e-commerce retailers. Though 
it will take years to get there, the dispute 
seems headed for the Supreme Court.

Of course, there is no telling what the 
Supreme Court will do, especially given 
likely changes in the court’s membership 
post-election.  

It is also possible that the matter may be 
mooted if Congress takes action to address 
remote sales at the federal level. There are 
a number of legislative proposals pending, 
but congressional inaction has persisted 
for decades.

What would a post-Quill landscape look 
like?

For the states, it would be a bonanza. 
Millions, if not billions, of sales tax dollars 
are lost to remote commerce each year, and 

as e-commerce builds, the amount keeps 
growing. 

Bricks and mortar retailers—both national 
chains and local operations—would likewise 
benefit as there would no longer be a sales 
tax incentive to make purchases online. 

The losers would be remote sellers, who 
would need to collect tax in all states. The 
sales tax laws are a messy patchwork of 
state-by-state rules, which would make this 
very complex. (Indeed, this complexity 
was one of the rationales for the Quill de-
cision.)  Two dozen states have conformed 
their laws to a common standard, but more 
than half do not follow its uniform policies. 
While there are software solutions avail-
able, they have associated costs and don’t 
address the complex legal issues.

Constitutional considerations may still 
require an exception for small sellers. It’s 
unclear how small a seller would have to 
be to qualify, and the threshold could vary 
by state.  

It is too early for remote sellers to start 
preparing now. However, even in a world 
where Quill is still good law, companies 
need to take action to make sure that they 
comply with the various workarounds that 
states have developed to expand nexus as 
far as possible.

These include so-called Amazon laws 
that attribute nexus to a seller if people in 
the state receive a commission for referring 
customers to the seller’s website, which is 
common in the e-commerce industry.

Additionally, in the area of corporate in-
come tax, where the constitutional require-
ments differ, many states have already ad-
opted an “economic nexus” standard which 
requires a company to pay income tax if 
in-state sales exceed certain thresholds.

Change seems to be finally coming, from 
challenges to Quill, potential Congressio-
nal action and expanding nexus rules. Re-
tailers making remote sales need to stay 
current in order to remain compliant. 

Josh Gewolb is a tax attorney at Harter 
Secrest & Emery LLP.
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