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M&A DEALS

The figures don’t lie: in 2009, share-
holders filed derivative suits challeng-
ing 86% of the M&A deals involving 

U.S. public company targets. By 2012, the 
figure had grown to 93%.  It is now a given 
that, once a deal is publicly announced, 
the internet will explode with press releases 
from shareholder law firms announcing 
investigations of the deal and encouraging 
shareholders to contact the firms to protect 
their rights.

The lawsuits themselves soon follow, often 
two or three (or more) at a time in different 
jurisdictions. These suits generally allege 
that the board’s sale process was flawed, 
resulting in a bad deal for the sharehold-
ers. They also complain of inadequate SEC 
disclosures that hamper the shareholders’ 
ability to make a fully informed decision 
in voting on the deal.

But it’s not just 
M&A deals that are 
leading to litigation. 
2012 saw a new trend 
in which shareholders 
began using the litiga-
tion process to chal-
lenge annual proxy 
votes based upon inad-
equate disclosures on 
compensation-related 
issues like executive 
pay and stock equity 
plans. While the vi-
ability of such claims 
remains to be seen, 
they illustrate well 
the creativity and per-
sistence of the plain-

tiffs’ shareholder bar in seeking new ways 
to challenge boards of directors’ conduct 
in carrying out their fiduciary obligations.

The reality of these trends is that share-
holder litigation now constitutes a standard 
cost of doing business in the corporate 
world, particularly in the context of M&A 
transactions, equity compensation plans, 
and other circumstances in which boards are 
called upon to exercise their fiduciary duties 
in matters affecting shareholders.

Courts require that directors exercise a 

duty of care in making decisions affecting 
shareholders. At the same time, a body of 
law has developed in most jurisdictions ex-
plaining the various factors that courts will 
examine in determining whether the board 
complied with that duty. But boards are 
expressly permitted by statute (and encour-
aged) to rely on legal and business advisors 
-- including attorneys -- during the decision-
making process. Given the virtual certainty 
of litigation in M&A and similar transac-
tions, an experienced corporate governance 
team -- including both transactional lawyers 
and litigators -- is an increasingly valuable 
presence in the boardroom, even long before 
the threat of litigation has emerged.

Such a team can provide directors with 
important perspective and guidance on 
a number of matters in the transactional 
arena where lawsuits are a likely eventuality, 

including:

Substantive 
guidance  
on process 

As noted above, a 
robust body of law has 
developed to provide 
guidance to boards on 
the factors relevant to 
the duty of care analy-
sis. Counsel can walk 
boards through these 
factors (and differ-
ences among jurisdic-
tions like New York, 
Delaware, and other 
states in which com-
panies commonly in-
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corporate), how they’ve been applied to past 
transactions, and how they might apply to a 
particular transaction, even as the board is 
beginning its process.

Insurance coverage issues 
Most shareholder claims are insured by 

directors’ and officers’ liability insurance -- 
so-called “D&O” coverage. The suits them-
selves commonly name both the company 
and its directors and officers. Counsel can 
walk the board through the mechanics and 
substance of the company’s D&O coverage, 
how it will work once litigation is filed, and 
the logistics of reimbursement, defense, and 
settlement of claims through the insurance 
carrier. And even outside the M&A con-
text, counsel can provide guidance, together 
with the company’s insurance broker, on the 
various types of coverage available to en-
sure that the proper protection is in place  
once a transaction is contemplated.

Document preservation 
The law imposes obligations on actual and 

potential litigants to preserve documents 
and information in hard copy and electronic 
form, often long before a claim is actually  

filed. Litigators in particular are uniquely 
poised to counsel the board as to what types 
of information must be preserved, when the 
obligation arises, and having a plan in place 
to avoid uncertainty and anxiety after the fact.

Deal terms 
Merger agreements commonly involve 

the negotiation of various deal protection 
mechanisms, such as a “no shop,” “go shop,” 
“window shop,” and termination fee, all of 
which, while serving to protect the buyer, 
limit the seller’s ability to entertain compet-
ing proposals in various degrees. Courts have 
opined extensively on whether and to what 
extent such provisions are consistent with the 
board’s exercise of its fiduciary duties in vari-
ous circumstances, and counsel can advise 
the board of the benefits and pitfalls of such 
provisions even at the letter of intent stage. 
Counsel also can guide the board if and when 
competing proposals do emerge, to ensure 
that they comply both with the company’s 
contractual obligations under the agreement 
as well as the duties imposed by law.

Individual director liability 
As noted above, individual directors 

are almost always named as defendants in 
shareholder derivative litigation. Seeing 
your name in the caption of a lawsuit can 
cause considerable heartburn. Most corpo-
rate bylaws, however, require companies to 
indemnify directors for the costs associated 
with such lawsuits (except in cases involving 
fraud, dishonesty, illegality, or self-dealing), 
and D&O coverage often will cover the cost 
of attorneys’ fees incurred by directors in 
their defense of the litigation. Counsel can 
guide the board through the applicable rules 
and their exceptions.

In short, litigation is all but inevitable 
in the modern M&A arena, and boards are 
well-advised to plan ahead. Having a strong 
corporate governance team in the boardroom 
at key points during the transaction process 
-- including litigators as well as transactional 
lawyers -- can provide directors with a road-
map that will help eliminate surprise and 
uncertainty as the deal progresses. n
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