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IRS Provides Guidance to Employers Regarding 
Same-Sex Spouse Rules for Retirement Plans                    

Background
On June 26, 2013, the U.S. Supreme Court issued its opinion in United States v. Windsor.  The Court ruled 
that Section 3 of the federal Defense of Marriage Act (DOMA), which de�ned “marriage” as “only a legal 
union between one man and one woman as husband and wife” for purposes of all federal laws, was 
unconstitutional.  On August 29, 2013, the IRS issued Revenue Ruling 2013-17, which states that for 
purposes of Internal Revenue Code rules, any same-sex marriage that was legal in the state where the 
couple got married will be recognized.  Conversely, Revenue Ruling 2013-17 holds that civil unions, 
registered domestic partnerships, and other relationships granted formal status under state law, but not 
denominated by the state as “marriage” will not give rise to spousal rights under the Internal Revenue 
Code.  On April 4, 2014, the IRS issued Notice 2014-19 and a list of frequently asked questions, clarifying 
the impact of Windsor for administrative steps taken prior to the overturning of Section 3 of DOMA, and 
providing employers with instructions on how and when to update their plan documents.

Retirement Bene�t Provisions Affected by Spousal Status
For plan sponsors and �duciaries, the following are some of the key features of quali�ed retirement plans 
and 403(b) plans affected by a participant’s marital status.  A few of these provisions also affect Section 
457(b) plans.

■ A plan participant’s spouse must receive certain protections in the event of the participant’s
       death, and the participant must obtain the spouse’s consent to waive those rights.  Some plans
       offer these protections only to spouses, as is often the case under de�ned bene�t plans for
       pre-retirement death bene�ts and some post-retirement survivor bene�ts.

■ Plans must honor a quali�ed domestic relations order (QDRO) in favor of a spouse.

■ Under de�ned contribution plans which allow “hardship” distributions, certain �nancial hardships
       of a participant’s spouse can enable the participant to take a distribution of some or all of his/her
       plan bene�t.

■ Spouses have enhanced rights in connection with rolling over and the timing of distributions of
       retirement bene�ts from employer retirement plans and IRAs.

■ In some cases, a plan must attribute a spouse’s ownership in a business to the other spouse for
       purposes of determining whether two businesses must be combined when applying certain
       retirement plan nondiscrimination testing rules, as well as with respect to whether one business
       may or must allow its employees to participate in the other’s plan.

■ Administering the “top heavy” rules applicable to plans with a high proportion of bene�ts attribut
       able to certain “key” owners and of�cers also may require spousal ownership attribution.

■ Spousal attribution rules can affect the point at which bene�t payments must begin if a plan
       participant is still employed.

■ Employee stock ownership plans (“ESOPs”) may need to restrict certain shareholders and their
       spouses and relatives from participating in allocations under the plan.  Spousal status accordingly
       may affect whether an individual is subject to these rules.



Key Features of the New IRS Guidance
From what point in time does an employer retirement plan need to take 
same-sex marriages into account?

■ The Windsor decision took effect June 26, 2013.  From that point forward, recognition of same
       -sex spouses is required.  However, a plan which limited same-sex marriage recognition to
       couples domiciled in a state that recognized their marriage will not be penalized by the IRS for the
       period between June 26, 2013 and the issuance of Revenue Ruling 2013-17 on September 16,
       2013.

■ The IRS will permit, but not require, a plan to recognize same-sex spousal relationships retroac-
       tively to periods before June 26, 2013, but employers should bear in mind:

 ■ A plan amendment allowing early recognition of same-sex marriage must match the actual
             operation of the plan.

 ■ Taking this approach may require revisiting past actions and legal determinations, and thus 
             could create plan compliance problems.  Early recognition of same-sex marriage is not 
             permitted to the extent it would cause the plan to violate a legal requirement.  For example, if 
             spousal attribution rules cause a spouse to become a highly compensated employee and as a 
             result the plan no longer passes nondiscrimination testing, the employer could not retroac-
             tively recognize the marriage.  Likewise, if a deceased participant’s plan balance was already 
             paid to a non-spousal bene�ciary without the same-sex spouse’s consent, retroactive 
             recognition of spousal status would be problematic.

 ■ The IRS permits a plan to recognize same-sex marriages for speci�ed purposes rather than 
             for all purposes, and/or only from a speci�ed date forward.  For example, a plan that offered a 
             same-sex spousal survivor bene�t but did not otherwise recognize same-sex marriage could 
             take advantage of this approach.

 ■ An amendment to allow early recognition of same-sex marriage is subject to the usual rules 
             for plan amendments.  So, for example, it cannot have a discriminatory effect in favor of highly 
             compensated employees, and cannot increase the liabilities of an underfunded de�ned bene�t 
             plan in violation of Section 432 or 436 of the Code.

Has the IRS maintained its position that civil unions, domestic partnerships, 
and other relationships not identi�ed as a “marriage” under state law will not 
be recognized?

■ This position remains unchanged.  Only individuals who have entered into a legal marriage, 
       determined with reference to the law of the state where the marriage was performed, will be 
       recognized as “spouses.”

Do all employers now need to amend their plan documents?

■ A plan document only needs to be amended if it contains rules contrary to the IRS’ normal 
       approach to the implementation of Windsor.

 ■ A plan document which simply refers to “spouse” or “marriage” without further detail, which 
             de�nes “spouse” or “marriage” by reference to federal law, or which uses vague terms such 
             as “legally married,” and which does not refer to DOMA or require spouses to be of opposite 
             sexes, likely will not require an amendment if it was administered in accordance with DOMA 
             through June 25, 2013 and in accordance with Windsor starting June 26, 2013.

 ■ A plan document which states that spousal status will be determined in keeping with DOMA, 
             or which requires spouses to be of opposite sexes, must be amended.
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 ■ A plan document which de�nes “spouse” by speci�c reference to the law of a state that does 
             not recognize same-sex marriage likely should be amended.  Likewise, a plan that contains a 
             general choice-of-law clause that refers to the law of such a state may need to be amended.  
             In both cases, a clause that subjects the choice of state law to federal preemption may offer 
             some protection, but a plan amendment provides certainty for both administrative and 
             compliance purposes.  Regardless, the state law will not excuse the plan from recognizing a 
             same-sex marriage for purposes of determining an individual’s entitlement to federally 
             mandated spousal rights.

 ■ If an employer wants to use a retroactive effective date (prior to June 26, 2013) for same-sex 
             marriage recognition for some or all purposes, it must amend its plan to re�ect its chosen 
             date and identify affected provisions as necessary.

■ Even if an amendment is not required, documenting the plan’s historical practice and intended 
       future operations may be helpful.  As noted above, this is particularly true if a plan is otherwise 
       governed by the law of a state that does not recognize same-sex marriage.

When are amendments due?

■ Amendments must be approved by the later of December 31, 2014 or the deadline for the 
       employer’s tax return for the tax year that includes the date on which the Windsor rule took effect.  
       An extension may be available for government plans.  Separate amendment deadlines apply to 
      403(b) plans, in accordance with existing IRS guidance for those plans.

Next Steps
■ Employers and plan �duciaries should review plan operations prior to and after Windsor, and 

       identify any circumstances in which the marital status of same-sex spouses could affect plan 
       rights or compliance obligations.  Plans that have not been operated consistently with the 
       requirement that same-sex spousal status be recognized on and after June 26, 2013, and/or 
       which failed to recognize same-sex couples as married unless they were domiciled in a state that 
       recognized same-sex marriage after September 16, 2013, should consult with counsel about 
       correcting the situation.

■ Employers need to review the terms of their plan documents to identify any provisions inconsistent 
       with the IRS’ Windsor guidance and/or actual plan operations, and coordinate with their counsel 
       and document vendors regarding adoption of amendments.  Vendors offering pre-approved 
       documents should reach out to their clients with instructions now that guidance has been issued.

■ Fiduciaries should communicate with affected plan participants about what the decision does (and 
      does not) mean for them, to the extent that this has not already been done. 

 ■ If a participant has died and his or her spouse has asserted a right to a spousal bene�t, the 
             situation should be discussed with counsel if the participant’s death occurred prior to the 
             Windsor decision.  Although the IRS will not require a spousal death bene�t in that circum-
             stance, the IRS’ ruling may not foreclose spousal claims.  The employer may want to take 
             advantage of the IRS’ permission to utilize partial recognition of same-sex marriage, at least if 
             there is no alternative bene�ciary.  If there is an alternative bene�ciary, that alternative 
             bene�ciary may also assert a claim, and the employer will need to consider its approach 
             carefully.  The court in a recent case involving a situation of this type ruled for the same-sex 
             spouse, although its decision turned on the facts of the case and the law of the couple’s state 
             of residence.

 ■ Individuals with same-sex spouses should be reminded that spousal consent is now required 
             to waive spousal survivor bene�t rights, and that any designation of a non-spousal bene�ciary 
             previously �led without that consent is void.
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■ Determine whether existing records accurately re�ect participants’ marital status, taking into 
       account same-sex marriages.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.
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