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Impact of Supreme Court’s DOMA Decision
on Employee Bene�t Plans

Overview
On June 26, 2013, the U.S. Supreme Court, in United States v. Windsor, ruled that Section 3 of the federal 
Defense of Marriage Act (DOMA) is unconstitutional as a deprivation of due process and equal rights 
under the Fifth Amendment of the U.S. Constitution, because it deprives individuals of rights granted to 
them by state law.  Section 3 of DOMA de�nes “marriage” as “only a legal union between one man and 
one woman as husband and wife” for purposes of all federal laws.  In a related case, Hollingsworth v. 
Perry, the Supreme Court held that the individuals challenging a federal district court decision prohibiting 
the state government from enforcing Proposition 8’s constitutional ban on same-sex marriage lacked 
standing to do so. The Ninth Circuit Court of Appeals responded to the decision by lifting a stay order 
against same-sex marriages and, at this point, all indications are that California of�cials will treat the 
Supreme Court’s decision as authorizing same-sex marriage in California.

Spousal Rights and Bene�ts: Who Quali�es?
With a few exceptions (most notably governmental and church plans), plans providing retirement bene�ts, 
health bene�ts, disability bene�ts, life insurance, severance bene�ts and apprenticeship bene�ts, and 
certain other bene�ts in speci�ed circumstances, are subject to federal rather than state regulation as a 
result of their coverage under the Employee Retirement Income Security Act (ERISA).  For plans covered 
by ERISA, state law (other than state insurance law) is largely irrelevant to plan design and administration.  
Although state laws on marital status nonetheless have traditionally supplied the standard for determining 
whether an employee has a spouse entitled to any spousal bene�ts required by federal law, same-sex 
marriages have been barred from consideration by Section 3 of DOMA even if state law otherwise would 
have required recognition of same-sex spouses.  Accordingly, even though federal law would normally 
look to state law to determine a person’s status as a spouse, Section 3 of DOMA denied spousal status 
for federal law purposes to individuals who were valid same-sex spouses under state law.  The Supreme 
Court’s ruling invalidating Section 3 of DOMA has also invalidated this uniform federal approach to 
determining spousal status, and will have a signi�cant impact on  employers and employee bene�t plans.  
Unfortunately, the Court’s ruling addressed only Section 3 of DOMA and leaves open the question of 
exactly which same-sex spouses must be treated as spouses under federal law.

Most notably, in the wake of the invalidation of Section 3 of DOMA, spousal protections and special rights 
established by the Internal Revenue Code and the Employee Retirement Income Security Act (ERISA) will 
apply to those same-sex spouses who are recognized as spouses for purposes of these federal laws.  The 
�rst question for employers seeking to apply these spousal rules is, “Which same-sex spouses must be 
treated as spouses under federal law?”  Unfortunately, the answer to this question is likely to be unclear in 
a number of cases until the Internal Revenue Service (IRS) and U. S. Department of Labor (DOL) issue 
additional guidance.

As noted, the Supreme Court’s decision applies only to Section 3 of DOMA, and the Supreme Court 
limited its decision to “lawful marriages” performed in states that recognize same-sex marriage.  Same-
sex marriages are currently recognized in 13 states (Connecticut, Delaware, Iowa, Maine, Maryland, 
Massachusetts, Minnesota (effective August 1, 2013), New Hampshire, New York, Rhode Island (effective 
August 1, 2013), Vermont, Washington, and now California in the wake of Hollingsworth) and the District 
of Columbia.  Five Native American tribes and various foreign countries also recognize same-sex 
marriage.  In contrast, many states ban same-sex marriage, and some states have approved non-marital 
recognized relationships, such as civil unions or registered domestic partnerships.
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Section 2 of DOMA, which was not at issue before the Supreme Court, and therefore remains intact, 
provides that no state is required to recognize a same-sex marriage from another state.  While challenges 
to this section of DOMA are anticipated, it remains the law for now.  This means that a same-sex couple 
that was legally married in one state may not be recognized as legally married if they move to a state that 
does not recognize same-sex marriage. Absent guidance from the IRS and DOL, this treatment would 
impact their treatment as spouses under federal laws that look to state law to determine spousal status.  
This would create additional administrative complexity for multi-state employers.  For example, the federal 
tax treatment of health coverage provided to same-sex spouses would vary by state of residence.

Although we anticipate more de�nitive guidance from the IRS and DOL, employers and plan �duciaries 
need to make some decisions about how to operate their plans pending issuance of that guidance.  Tax 
withholding needs to be calculated, distribution applications need to be processed, and other aspects of 
plan administration that depend on spousal status need to proceed.  Pending further guidance, it seems 
safe to conclude that Windsor requires a plan to treat a plan participant who is legally married to a 
same-sex spouse and who resides in a state that recognizes his/her marriage as a married participant.    
This leaves the following main questions:

■ How should plans handle individuals who were legally married in a state or country that allows same-
sex marriage, but who reside in a state that refuses to recognize their marriage?  Does it matter 
whether they previously resided in the state or country where they were married and only later moved 
to the non-recognizing state?

■ How should plans handle individuals in a civil union or legally recognized domestic partnership?  Must 
state law expressly label a relationship as a “marriage” in order for that relationship to be considered a  
“lawful marriage” covered by the Windsor decision, or do some or all of these alternative relationships 
count?  Does it matter how similar the legal rights and responsibilities associated with these relation-
ships are to the rights and responsibilities associated with relationships classi�ed as “marriage” under 
the state’s law?  What degree of formality is required when these relationships begin or end, and is 
that relevant to the parties’ status as married or unmarried for federal purposes?

Bene�ts Affected by Spousal Status
For plan sponsors and �duciaries, the following are some of the key employee bene�ts features affected 
by a participant’s marital status:

■ Quali�ed retirement plans (such as 401(k) plans, ESOPs and de�ned bene�t plans) must offer a plan 
participant’s spouse certain protections in the event of the participant’s death, and the participant must 
obtain the spouse’s consent to waive those rights.  Some plans offer these protections only to spouses, 
as is often the case under de�ned bene�t plans for pre-retirement death bene�ts and some post-
retirement survivor bene�ts.

■ Quali�ed retirement plans must honor a quali�ed domestic relations order (QDRO) in favor of a spouse.

■ Under de�ned contribution plans which allow “hardship” distributions, certain �nancial hardships of a 
participant’s spouse can enable the participant to take a distribution of some or all of his/her plan 
bene�t.

■ Spouses have enhanced rights in connection with rolling over and the timing of distributions of 
retirement bene�ts from employer retirement plans and IRAs.

■ Spousal coverage under certain types of welfare plans (most notably, medical and dental insurance) is 
tax-free, and can be purchased by employees with pre-tax dollars, if the plan overall quali�es for 
tax-free treatment.  Note that the Windsor decision does not require sponsors of welfare plans to make 
coverage available to same-sex spouses.
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■ Spousal medical expenses can be reimbursed under health reimbursement plans such as FSAs and 
HRAs, and qualifying medical expenses incurred by spouses can be reimbursed on a tax free basis 
from HSAs. 

■ Under the Affordable Care Act, employees’ “children” (including stepchildren) are entitled to coverage 
under employers’ medical plans until age 26, if the plan offers dependent coverage.  Federal recogni-
tion of an employee’s same-sex marriage may cause a child of the spouse to qualify as an employee’s  
“stepchild” who is eligible for coverage up to age 26.

■ An employee is entitled to take an unpaid leave of absence under the Family and Medical Leave Act 
(FMLA) to care for a spouse.

■ Spouses covered by a group health plan are entitled to continuation coverage under the Consolidated 
Omnibus Budget Reconciliation Act (COBRA) upon the occurrence of a qualifying event.

■ Participants can exercise special enrollment rights under the Health Insurance Portability and Account-
ability Act (HIPAA) and make changes under Section 125 plans in connection with various events that 
affect their marital status or their spouses.

■ Favorable tax treatment of certain fringe bene�ts may be available for employees’ spouses.

In addition to identifying which types of bene�ts are affected, employers and plan �duciaries need to know 
whether they are obligated to reopen past administrative decisions.  The Supreme Court declared that 
Section 3 of DOMA violated the U.S. Constitution, which implies that same-sex spouses lawfully married 
under state law have been married from the time the marriage ceremony was performed.  Thus, for 
example, it is possible that a pension plan should not have permitted a participant with a same-sex 
spouse to waive the spousal survivor annuity and take a lump sum payment without spousal consent, but 
at the time, the plan was prohibited by DOMA and IRS regulations from doing anything else.  The IRS and 
DOL will need to provide guidance on how plans should handle this sort of situation and what sort of 
transition relief is available.  Likewise, employees and employers who paid taxes based on imputed 
income for same-sex spousal health coverage will need to consult their tax advisers regarding their 
potential rights to a refund, and employers who originally provided their employees with gross-up 
payments relating to any refunded taxes may want to discuss their options with their labor counsel.  
Changes in taxable compensation for past years may also impact other bene�t plans that calculate 
bene�ts based on some or all of an employee’s taxable compensation, absent transition relief.  These are 
just examples; there are many other unanswered questions presented by the implied retroactive effect of 
Windsor as well. 

Next Steps for Plan Sponsors and Fiduciaries
Employers and plan �duciaries should start thinking now about how to address the following action items, 
although they should be cautious about moving forward with any changes prior to the issuance of 
guidance:

■ Review all current federally regulated plans and policies with provisions relating to spouses to deter-
mine whether they are in compliance with applicable rules following Windsor, and whether any plan 
amendments are necessary.  The IRS is expected to issue transitional guidance addressing amend-
ment requirements and timing for quali�ed retirement plans.

■ Consider any necessary administrative changes, such as revising bene�ciary designation forms to 
require the consent of a same-sex spouse for the designation of a bene�ciary other than the same-sex 
spouse and updating any routine participant communications (such as summary plan descriptions) that 
discuss spousal status.

■ Communicate with affected plan participants about what the decision does (and does not) mean for 
them.

3



hselaw.com This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and 
should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2013 Harter Secrest & Emery LLP

ROCHESTER________________________
1600 Bausch & Lomb Place
Rochester, NY 14604-2711
585.232.6500

BUFFALO__________________________
Twelve Fountain Plaza, Suite 400
Buffalo, NY 14202-2293
716.853.1616

ALBANY__________________________
111 Washington Ave., Suite 303
Albany, NY 12210-2209
518.434.4377

NAPLES__________________________
5811 Pelican Bay Blvd., Suite 600
Naples, Florida 34108-2711
239.598.4444

4

■ Pending further guidance, participants with same-sex spouses are still well-advised to be proactive 
about �ling bene�ciary designations, rather than relying on default provisions that provide for 
payment to spouses in the absence of a bene�ciary.  If a participant has died and his or her spouse 
has asserted a right to a spousal bene�t, the situation should be discussed with counsel, particu-
larly if the couple lived in a state that refuses to recognize same-sex marriage or if the participant’s 
death occurred prior to the Windsor decision.

■ Plan �duciaries, on the other hand, should consider a conservative approach to the spousal consent 
rules.  Requiring spousal consent if there is a reasonable possibility that a participant with a 
same-sex spouse quali�es as “married,” even if residing in a state that does not recognize same-
sex marriage, protects the plan against subsequent claims by the spouse.  Conversely, however, 
plan �duciaries should be cautious about allowing same-sex spouses to take advantage of tax 
bene�ts only available to spouses if the legal status of their marriage is not clear under Windsor, 
should remember that state tax treatment may differ from federal rules, and should consult their tax 
advisers about speci�c situations.

■ Determine whether existing records accurately re�ect participants’ marital status, taking into account 
same-sex marriages.  Note that data regarding state of domicile and/or tax residence may be neces-
sary to determine marital status, depending on the approach taken by future guidance.

■ Employers that currently offer same-sex domestic partner bene�ts and whose employees now have 
access to same-sex marriage may want to consider whether such bene�ts are still necessary, now that 
marriage is an available option.  This is less of a consideration for employers that offer domestic 
partner bene�ts generally, to both same-sex and opposite-sex domestic partners, or for employers with 
workforces who reside in locations where access to lawfully recognized same-sex marriage remains 
problematic.

■ Update tax reporting and payroll policies and procedures to re�ect any change in tax treatment as a 
result of the decision.  However, bear in mind that state taxes will generally still need to be imputed in 
states that do not recognize same-sex marriage and, absent guidance from the IRS, federal tax will 
continue to be imputed in those states.

■ Determine which bene�t programs are affected by Windsor.  Not all employee bene�t programs are 
subject to exclusive federal regulation.  To the extent programs are regulated by state law, state law 
rules on marital status have always applied, and will continue to do so.  Some non-ERISA bene�t 
programs may, however, offer special tax bene�ts under federal law, and Windsor may therefore be 
relevant to those aspects of the program.

■ Continue to monitor state and federal legislation and regulatory guidance for clari�cation regarding the 
impact of the Supreme Court ruling on employer and plan obligations to employees/participants’ 
same-sex spouses.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  


