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NEW YORK ENACTS SWEEPING NOT-FOR-
PROFIT CORPORATION LAW REFORM 
On December 18, Governor Cuomo signed the Non-Pro�t Revitalization Act, an unprecedented sweeping 
reform of the New York Not-for-Pro�t Corporation Law (N-PCL). The Act makes numerous changes to the 
N-PCL that will affect many aspects of the formation and operation of New York not-for-pro�t corporations 
and charitable trusts. This memo outlines key changes and action items for not-for-pro�t boards.  The 
changes are effective on July 1, 2014.

Elimination of Types
Previously, the N-PCL classi�ed not-for-pro�t corporations as Type A, B, C, or D based on the 
corporation’s purpose and method of formation. The new § 102(a) eliminates these Types in favor of a 
decidedly simpler classi�cation, under which not-for-pro�t corporations are de�ned as either charitable or 
non-charitable, with charitable corporations subject to a higher level of scrutiny with respect to certain 
types of transactions, as described further below. The N-PCL de�nes a charitable corporation as one 
formed exclusively for “charitable purposes,” which are de�ned as “purposes . . . that are charitable, 
educational, religious, scienti�c, literary, cultural or for the prevention of cruelty to children or animals.” § 
102(a)(6)(3-b). A corporation formed under the N-PCL for any other purpose is considered non-charitable. 
§ 102(a)(6)(9-a). If a corporation is formed for both charitable and non-charitable purposes, it is consid-
ered a charitable organization. § 201(b). This new classi�cation system applies to any corporation formed 
under the N-PCL on or after July 1, 2014.

Existing corporations formed prior to July 1, 2014 are charitable or non-charitable based on their desig-
nated Type under the old law. Type A corporations are considered non-charitable, Type B and C corpora-
tions are charitable, and Type D corporations are either charitable or non-charitable depending on 
whether their purpose is considered charitable under the new classi�cation. § 201(b-d). 

 Action items:  Review certi�cate for type.  If applicable, consider amending to clarify charitable 
purposes.

Pre-incorporation approvals
Under the old law, any not-for-pro�t including a purpose that might be chartered by the regents of the 
university of New York had to �rst obtain consent from the commissioner of education before incorporat-
ing. Under the amended law, only schools, colleges, universities, libraries, museums, and historical 
societies need to seek this advance approval. Other not-for-pro�ts that might be chartered by the regents 
need only provide notice to the commissioner of education within 30 days after incorporating. § 431(d). 
The new law speci�cally allows non-pro�ts to state that their powers do not include the conduct of 
activities requiring approval, thereby avoiding the approval process.

 Action items:  Make sure new certi�cates contain disclaimer.  Consent still required for fund-
raising purposes so consider obtaining pre-�ling where applicable.

Committees
The amended N-PCL does away with the previous distinction between standing and special committees, 
and instead draws a line between committees of the board (previously standing and special committees), 
and committees of the corporation. Committees of the corporation do not have the authority to bind the 
corporation. § 70(e).

A new amendment prohibits any employee of the corporation from serving as chair of the board, or 
serving in any comparable position. § 73(f). 

EXEMPT ORGANIZATION ALERT 



Audit Committee
The amended N-PCL creates a new regime of audit oversight for charitable not-for-pro�t corporations that 
intend to solicit contributions from individuals or government agencies. Such corporations receiving gross 
revenue and support in excess of $500,000 for any �scal year must, under § 712-a(b), task either the 
independent members of the board of directors, or a designated audit committee comprised of indepen-
dent directors with: 

 ■ Overseeing the corporation’s accounting and �nancial reporting processes.

 ■ Overseeing an audit of the corporation’s �nancial statements.

 ■ Annually retaining or renewing the services of an independent auditor, and discussing audit
                 results with the independent auditor. 

The N-PCL imposes additional requirements on such not-for-pro�t corporations that either had in the past 
year, or expect in the current year, to take in annual revenue exceeding $1,000,000. Such corporations 
must, under § 712-a(b),  task either the independent members of the board of directors or an audit 
committee comprised of independent directors with: 

 ■ Prior to the audit, reviewing the scope and planning of the audit with the auditor.

 ■ Following the audit, reviewing with the auditor any material risks or weaknesses identi�ed,
                 any restrictions on the scope of the auditor’s activities, any signi�cant disagreements between
                 the auditor and management, and the adequacy of the corporation’s accounting and �nancial
                 processes.    

 ■ Annually considering the auditor’s performance and independence.

 Action Items:  Not-for-pro�t organizations should establish committee charters for audit commit-
tees meeting the above requirements or, if a separate audit committee is not used, procedures for 
independent board members conforming to the above.

Audit: Thresholds for Reporting
The amended N-PCL relaxes the thresholds for submitting audit or review reports to the attorney general. 
The new thresholds under § 172-b are as follows:  

 ■ Over $500,000 (previously over $250,000): Corporation must �le an annual �nancial report
                 along with an audit report prepared by a CPA. 

 ■ $250,000 - $500,000 (previously $100,000 to $250,000): Corporation must �le an annual
                 �nancial report along with a review report prepared by a CPA. Upon request, the corporation
                 must also provide a full audit report prepared by a CPA.     

 ■ Up to $250,000 (previously up to $100,000): Corporation must submit an unaudited �nancial
                 report to the attorney general.

The thresholds for audit reports will increase in 2017 to $500,000 and in 2021 to $1,000,000.

Governance: Con�ict of Interest Policy
The amended N-PCL adds a new requirement that every New York not-for-pro�t corporation establish a 
con�ict of interest policy. Pursuant to § 715-a(b), every such policy must: 

 ■ De�ne the circumstances constituting a con�ict of interest.

 ■ Provide procedures for disclosing con�icts to the corporation.
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 ■ Require that the person with the con�ict of interest not be present at or participate in
                 deliberations or votes on the matter giving rise to the con�ict, and prohibit that person from 
                 attempting to in�uence either the deliberations or vote. 

 ■ Require the existence and resolution of a con�ict be documented in the corporation’s records. 

 ■ Provide procedures for disclosing, addressing, and documenting so-called “related party
                 transactions” (de�ned in N-PCL § 715 and discussed below.).

In addition, every director of a not-for-pro�t corporation must submit an annual list of any entities with 
which the director is af�liated and with which the corporation has a relationship. § 715-a(c).  

Importantly, the law states that any not-for-pro�t corporation that has already adopted a con�ict of interest 
policy pursuant to another federal, state, or local law, does need not to enact a new policy, so long as the 
existing policy is “substantially consistent” with the provisions of the new law. § 715-a(d). This is a very 
important provision for the many New York not-for-pro�t corporations that have enacted con�ict of interest 
policies conforming to the IRS model policy as part of their application for federal exemption status under 
I.R.C. § 501(c)(3). Generally, revision to policies conforming to the IRS model should not be required. 

 Action Items:  Not-for-pro�t organizations should review their con�ict of interest policies to 
ensure that they are consistent with the requirements of the new law.  Organizations that do not have a 
con�ict of interest policy in place should enact one as soon as practicable.

Governance: Related Party Transactions
The amendments substantially revise the law regarding related party transactions, providing new proce-
dural requirements that not-for-pro�t corporations must follow if engaging in such transactions, and 
enhancing the attorney general’s oversight over related party transactions.

Central to the new rules is a broad de�nition of related parties: “related parties” are de�ned as (i) a 
director, of�cer, or key employee of the corporation, (ii) any relative of a director, of�cer, or key employee 
of the corporation, or (iii) any business entity in which a person described in clauses (i) or (ii) has a 35% or 
greater ownership stake. § 102(a)(23). 

 Under the amended law, transactions involving charitable corporations in which a related party 
has a substantial interest are subject to higher scrutiny. Before approving a related party transaction, the 
board of directors must, pursuant to § 715(b):

 ■ Consider alternative transactions to the extent possible.

 ■ Approve the transaction by a majority vote of directors.

 ■ Document in writing the basis for the board’s approval of the transaction, including discussion
                 of any other proposals that the board considered. 

The amended law also grants the attorney general authority to bring actions to enjoin, void, or rescind any 
proposed or completed related party transaction if the transaction violates any of the above requirements, 
or is considered unreasonable or not in the corporation’s best interest. § 715(f). This provision gives the 
attorney general wide latitude to seek restitution, remove directors and of�cers, and require any person or 
entity to take a variety of actions to restore a corporation to its position before a related party transaction 
took place. § 715(f)(1-4). In cases involving willful or intentional conduct on the part of the corporation, 
the attorney general may require an entity or individual to pay up to double the amount of the improperly 
obtained bene�t.

 Action Items: Not-for-pro�t organizations should review existing policies and, if necessary, enact 
new policies to properly identify related parties and ensure that policies and procedures are in place to 
adequately consider and document related party transactions.
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Governance: Compensation
Under the amended N-PCL, no person may be present at, or in any way participate in board or committee 
deliberations or votes regarding that person’s compensation. The one exception is that a person may 
present background information or answer questions before the board prior to the deliberations. § 58(b).  
(Broader reforms with respect to compensation proposed in a separate bill were not passed by the 
legislature.)

Governance: Whistleblower Policy
Another new requirement of the amended N-PCL is that every New York not-for-pro�t corporation with 
twenty or more employees and annual revenue in excess of one million dollars enact a whistleblower 
policy to prevent retaliation against any director, of�cer, employee, or volunteer who reports suspected 
improper conduct. Every such not-for-pro�t corporation must, under § 715-b(b): 

 ■ Establish procedures to report actual or suspected violations of law or corporate policy,
                  including a way to keep the reported information con�dential. 

 ■ Designate an individual to administer the policy and report to the board.

 ■ Distribute a copy of the policy to all directors, of�cers, employees, and volunteers of the
                 corporation. 

Importantly, § 715-b(c) exempts not-for-pro�t corporations that have already adopted a whistleblower 
policy, so long as the existing policy is “substantially consistent” with the provisions of § 715-b(b). While 
not strictly required, many not-for-pro�ts have enacted whistleblower policies due to the question about 
whether the organization has such a policy in place on the revised Form 990.

 Action Items:  Not-for-pro�t organizations should review their whistleblower policies to ensure 
that they are consistent with the requirements of the new law.  Organizations that do not have a whistle-
blower policy in place should enact one as soon as practicable.

Governance: Electronic Communications
The amended N-PCL con�rms that not-for-pro�ts may rely on electronic communications such as email, 
fax, and video conferencing for formal corporate actions. For example:

 ■ Notice of Meetings: Not-for-pro�ts may now provide members the required notice of 
                 time, date, and location of meetings by fax or email, where such notice used to be required in
                 writing. § 605(a). When providing notice to 500 or more members, notice via newspaper
                 publication must now be accompanied by a posted notice on the corporation’s website to be
                 effective. § 605(a). Members and directors may waive the required notice electronically.
                 § 606, § 711.  

 ■ Consent to take action without a meeting: When an action requires a vote, voting
                 members can unanimously consent to take the action without holding a meeting. While
                 previously required in writing, this consent may now be made by email or fax. § 614. This
                 also applies to actions requiring board or committee approval. § 708(b).

 ■ Board Meeting via Video Conference: The amended laws allow board members to partici-
                 pate in board or committee meetings via video conference, so long as it does not interfere
                 with the function of the meeting. § 708(c).

 ■ Attorney General Filings: The amendments grant the attorney general authority to enact
                 rules allowing for electronic submission of forms and signatures. Estates Powers and Trusts
                 Law § 8-1.4.
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 ■ Certi�cates of Change: The revised rules appear to allow Certi�cates of Change for minor
                  errors in Certi�cates of Incorporation to be submitted by email, though procedure for doing so
                  will need to be worked out.

 Action items:  Update bylaws to capture electronic communication bene�ts/ratify past practices.

Governance: Major Transactions/Certi�cate of Incorporation
Under the old N-PCL, any plan of merger or plan of dissolution required court approval before moving 
forward, as did a sale of substantially all of a not-for-pro�t corporation’s assets and amendment to 
Certi�cates of Incorporation. In many regions of the state, this meant that affecting such transactions 
could be a lengthy process. The new law seeks to change this, by allowing not-for-pro�t corporations to 
seek approval from the attorney general rather than relying on the court approval process. § 510, § 
907-b, § 1002(d).   

The amended N-PCL grants the attorney general power to approve, disapprove, or modify plans of merger 
or dissolution or asset sales. The attorney general may also require parties to seek judicial review. A party 
may seek judicial approval at any point in the process, including after the attorney general has disap-
proved the plan.   

  Action items:  No action required.

Property Transactions
The amended N-PCL makes it easier for not-for-pro�t corporations to buy, sell, mortgage, lease, or 
otherwise dispose of real property, but retains strict requirements in cases where the property bought or 
sold constitutes all or substantially all of the non pro�t’s assets. 

Where the purchase or sale of real property by a not-for-pro�t used to require two-thirds approval of the 
entire board, the amended law only requires approval of a majority of directors, or a majority of a commit-
tee authorized by the board. § 509(a-b). The ability to delegate to the committee is an important reform, 
as many organizations unknowingly violated the prior law by approving property transactions at the 
committee level.  However, where the property bought or sold represents all or substantially all of the 
corporation’s assets, two-thirds board approval is still required, unless there are more than twenty-one 
directors on the board, in which case only a majority is needed.   

 Action items:  No action required.

If you have questions about the above developments, or other matters affecting your not-for-pro�t 
organization, please contact your HSE attorney. ■

 

This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and 
should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2013 Harter Secrest & Emery LLP
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