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SEC Issues No-Action Letter Providing Relief to 
Private Company M&A Brokers
By Daniel R. Kinel, Joe Doyle and Alexander R. McClean

The staff of the Division of Trading and Markets of the Securities and Exchange Commission issued a 
no-action letter1 dated January 31 and revised on February 4 that permits an M&A broker to effect 
securities transactions in connection with the transfer of ownership of a privately-held company without 
registering as a broker-dealer pursuant to Section 15(b) of the Securities Exchange Act of 1934.  The 
no-action letter deviates substantially from prior SEC guidance and should provide relief for private 
company M&A brokers under certain circumstances.

Background
Section 15(a) of the Exchange Act provides that any broker or dealer making use of any instrumentality of 
interstate commerce to effect any transactions in, or to induce or attempt to induce the purchase or sale 
of, any security (subject to certain exceptions) must register with the SEC.  The Exchange Act de�nes the 
term “broker” to mean any person engaged in the business of effecting transactions in securities for the 
account of others.  The SEC has long viewed transaction-based compensation as a key indicator of broker 
activity.  Registration requires a lengthy application process and the application of Exchange Act regula-
tions to the intermediary.  Under these rules, intermediaries involved in M&A transactions have been 
required to register as broker-dealers in connection with their advisory role in transactions structured as 
stock sales or mergers.  However, if an intermediary were involved in a transaction structured as an asset 
sale that did not involve the sale of securities, the intermediary could engage in the same types of 
activities without registering as a broker-dealer.

No-Action Letter
The no-action letter states that the SEC will not bring an enforcement action under Section 15(a) of the 
Exchange Act if an “M&A Broker” were to effect securities transactions in connection with the transfer of 
ownership of a privately-held company without registering as a broker-dealer. In the no-action letter, an 
“M&A Broker” is a person engaged in the business of effecting securities transactions solely in connection 
with the transfer of ownership and control of a privately-held company2 through the purchase, sale, 
exchange, issuance, repurchase, or redemption of, or a business combination involving, securities or 
assets of the company, to a buyer that will actively operate the company or the business conducted with 
the assets of the company.  The no-action letter places no limitation on the size of the privately-held 
companies involved in the transaction.  The relief permits M&A Brokers to facilitate mergers, acquisitions, 
business sales, and business combinations (each, an “M&A Transaction”) if the following conditions are 
satis�ed:

1.  Inability to Bind: The M&A Broker does not have the ability to bind a party to an M&A Transaction.

2.  No Financing: An M&A Broker does not directly, or indirectly through any of its af�liates, provide
     �nancing for an M&A Transaction.

_______________

1   http://www.sec.gov/divisions/marketreg/mr-noaction/2014/ma-brokers-013114.pdf

2  A “privately-held company” for purposes of the no-action letter is an operating company (i.e. not a “shell” company) that does not have any
  class of securities registered, or required to be registered, with the SEC under Section 12 of the Exchange Act, or with respect to which the
  company �les, or is required to �le, periodic information, documents, or reports under Section 15(d) of the Exchange Act.
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3.  No Custody of Funds or Securities: Under no circumstances may an M&A Broker have custody,
     control, or possession of or otherwise handle funds or securities issued or exchanged in connection
     with an M&A Transaction or other securities transactions for the accounts of others.

4.  No Public Offering or Shell Company: The relief is not available in M&A Transactions that involve a
     public offering, and no party to the M&A Transaction may be a shell company, other than a business
     combination related shell company.3

5.  Disclosure of Dual Representation: To the extent an M&A Broker represents both buyers and sellers, 
     it must provide clear written disclosure as to the parties it represents and obtain written consent from
     both parties to the joint representation.

6.  Group Representation: An M&A Broker may facilitate an M&A Transaction with a group of buyers only 
     if the group is formed without the assistance of the M&A Broker.

7.  Control and Active Operation: The relief provides that the buyer (whether individually or in a group) in
     any M&A Transaction will, upon completion of the M&A Transaction, control and actively operate the
     company or the business conducted with the assets of the business. A buyer (whether individually or in
     a group) would have the necessary control if it has the power, directly or indirectly, to direct the
     management or policies of a company, whether through ownership of securities, by contract, or
     otherwise. The necessary control will be presumed to exist if, upon completion of the transaction, the
     buyer or group of buyers has the right to vote 25% or more of a class of voting securities; has the
     power to sell or direct the sale of 25% or more of a class of voting securities; or in the case of a
     partnership or limited liability company, has the right to receive upon dissolution or has contributed
     25% or more of the capital. In addition, the buyer, or group of buyers, must actively operate the
     company or the business conducted with the assets of the company.

8.  No Passive Buyers: The M&A Transaction may not result in the transfer of interests to a passive buyer
     or group of passive buyers.

9.  Restricted Securities:  Any securities received by the buyer or the M&A Broker in an M&A Transaction
     will be restricted securities within the meaning of Rule 144(a)(3)4 under the Securities Act because the
     securities would have been issued in a transaction not involving a public offering.

10.No Barred Brokers: The M&A Broker (and, if the M&A Broker is an entity, each of�cer, director or
     employee of the M&A Broker) (i) may not have been barred from association with a broker-dealer by
     the SEC, any state or any self-regulatory organization; or (ii) may not be suspended from association
     with a broker-dealer.

What to Do Now?
The no-action letter signi�cantly expands the SEC’s guidance in the area of M&A Broker activity. Brokers 
that advise private companies in connection with M&A Transactions will no longer be required to register 
as broker-dealers with the SEC, so long as the broker meets the conditions in the no-action letter.  In 
addition, some registered private company broker-dealers may choose to withdraw their registration with 
the SEC.  Individual states also regulate activities of entities and individuals in the sale of securities and 
have their own de�nitions of “broker” and “dealer” and a private-company broker-dealer will need to 
consider the impact of state regulation when deciding whether to withdraw its registration with the SEC.

_______________

3   The term “business combination related shell company” means a “shell” company (as de�ned in the Securities Act of 1933 that is: (i) formed
   by an entity that is not a shell company solely for the purpose of changing the corporate domicile of that entity solely within the United States;
   or (ii) formed by an entity de�ned in Securities Act Rule 165(f) among one or more entities other than the shell company, none of which is a
   shell company. 

4  Rule 144(a)(3) identi�es which sales of securities produce restricted securities, which cannot be freely resold to the public without registration
  or an available registration exemption.
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Under prior guidance, unregistered brokers were substantially restricted in the types of activities in which 
they could engage in connection with an M&A Transaction.  Under the guidance set forth in the no-action 
letter, unregistered M&A Brokers are now permitted to (i) advertise a company for sale with information 
such as the description of the business, general location and price range, (ii) advise the parties to issue 
securities or to effect the transfer of the business by means of securities, (iii) receive transaction-based 
compensation, and (iv) participate in the negotiations of the M&A Transaction.

Non-registered brokers considering becoming involved in M&A advising activities should carefully 
consider the application of the conditions cited in the no-action letter by the SEC.  In particular, the M&A 
Transaction may not involve a public offering, and the buyer in the M&A Transaction must control and 
actively operate the company or the business conducted with assets of the business upon completion.  
Non-registered brokers should be aware that brokers will be required to meet the conditions set forth in 
the no-action etter on all M&A Transactions in which the broker is involved, as the conditions apply on a 
transaction-by-transaction basis. 

If you have any questions regarding this LEGALcurrents®, or require assistance in complying with the 
SEC’s broker-dealer regulations, please contact the co-authors, Dan Kinel at (585) 231-1186 
(dkinel@hselaw.com), Joe Doyle at (585) 231-1119 (jdoyle@hselaw.com) and Alex McClean at (585) 
231-1248 (amcclean@hselaw.com) or, any member of our �rm’s Securities or Mergers & Acquisitions 
practice areas at 585-232-6500.  
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