
E
ffective processing of discovery motions 
requires both skillful advocacy and a 
receptive bench. The explosion of 
electronic discovery has created further 
barriers to cost-efficient discovery. 

From the perspective of a former federal 
court magistrate judge, set forth below are 
suggestions for streamlining discovery motions 
and positioning them for success.

General Principles

Attorneys are well advised to bear in mind 
certain general principles that pertain to 
discovery disputes.

• Most judges dislike discovery disputes. 
They frequently view lawyers as the problem, 
which is unfortunate and often unfair. This 
attitude is reflected in the following statement: 
“Attorneys do not have the right to make your 
life miserable.”

• More money is spent on discovery than any 
other single phase of the case.

• The judges want to see the attorneys, not the 
judges, do most of the work. An advocate should 
never make a judge work harder than the attorney, 
or give the judge the perception that that is the 
case. As a general rule, judges have little tolerance 
for lack of courtesy, civility, and compliance with  
rules.

• Judges often feel that because “we’ve always 
done it this way,” the attorneys should always 
have to do it that way. They resist change.

• Discovery disputes can bog down a case 
faster than nearly anything, driving up costs 
and time pressures. 

Always Remember Rule No. 1 

The theme underlying the Federal Rules of 
Civil Procedure is set forth in Rule 1: These rules 
“should be construed and administered to secure 
the just, speedy, and inexpensive determination of 
every action and proceeding.” Rule 1 can always be 
relied upon by a litigant to support the concept that 
discovery motions should not unduly delay a case 
or create undue burden or expense to a party. This 

theme is essential to keep in mind in the course of 
litigation involving discovery disputes.

Importance of Local Culture

Every forum—whether it is a county within a 
state, a district within the federal courts or any 
geographical subdivision—has its own method 
of handling discovery disputes. Individual judges 
within that system have his or her own methods 
as well. Knowing the governing rules, such as the 
Federal Rules of Civil Procedure, is not enough 
to effectively navigate a discovery dispute in a 
given court. What the rules do not say is what the 
discovery environment is: Is it cordial? Combative? 
Drawn out with tedious disputes? Delayed by long 
waits for rulings? Formal or casual? Are the rules 
enforced, or is it a free-for-all?

Clients should make sure they hire an attorney 
who is familiar with the local environment. Really 
familiar. Not just one who has appeared in the district 
once or twice. Whether that attorney works as a team 
with national counsel, or whether that attorney is 
the client’s sole counsel, that attorney is the key to 
success. Attorneys who are out of step with local 
culture can be death to a discovery motion.

Expectations of Counsel

Several general rules can be distilled for 
judges’ expectation of counsel in presenting 
discovery motions to the court. Although these 
are geared toward the federal rules, similar 
expectations apply in the state court system  
as well.

• Judges expect attorneys to comply with all 
applicable rules of procedure, local rules, and 
individual judge’s rules.

• Judges expect attorneys to exhibit courtesy 
and civility to each other, to opposing parties, 
and to witnesses, displaying high standards of 
professionalism.

• Judges expect attorneys to honor the duty 
to meet and confer set forth in Federal Rules 
26 and 37.

• Judges expect attorneys to complete 
discovery on time. The scope of discovery is what 
is reasonable and necessary for the development 
of the issues in the case, and should be carefully 
tailored to the real controversy.

Signs of an Effective Judge

Just as judges have expectations of counsel, 
counsel have expectations of judges. The system 
works best when all expectations are met. The ideal 
judge for a discovery motion exhibits the following 
characteristics:

• The judge will rule promptly after the motion is 
presented so as not to delay the scheduling order.

• The judge will be reasonably available to settle 
disputes that arise in depositions, site visits or 
written discovery.

• The judge will honor Rule 1 of the Federal 
Rules.

• The judge will be prepared when he or she 
takes the bench for a hearing.

• The judge will have a system for keeping track 
of discovery disputes with pertinent deadlines 
noted.

• When ruling, the judge will be specific and will 
often rule from the bench so that questions can be 
asked and delay avoided.

Electronic Discovery

In today’s times, rarely a day goes by where 
the issue of electronic discovery is not discussed 
in print, in lectures, or in the courtrooms. In this 
connection, it is important to remember that the 
Federal Rules of Civil Procedure were amended 
effective December 2006 to specifically address 
problems in electronic discovery. The important 
amendments include the following:

• The definition of documents that the parties are 
required to preserve and disclose now expressly 
includes “electronically stored information” (ESI). 
Accessible ESI must be disclosed if relevant. ESI 
that is “not reasonably accessible” because of 
undue burden or cost is not discoverable absent 
a court order based on a showing of good cause. 
The burden of proving that ESI is not reasonably 
accessible is on the party resisting discovery. 
The burden of proving good cause is on the party 
seeking discovery. Rule 26(b)(2)(B).

   
SE

RV

ING THE BENCH
 

AND BAR SINCE 18
88

Volume 248—No. 15 Monday, July 23, 2012 

Streamlining Discovery Motions: What  
Judges Want to See

outside Counsel Expert analysis

Carol e. HeCkmaN, a former magistrate judge in the West-
ern District of New York, is a partner at Harter Secrest & 
Emery in Buffalo.  

www. NYLJ.com

By  
Carol E. 
Heckman



• Rule 26(a)(1)(A)(ii) includes ESI as an item to 
be produced in the initial disclosures.

• Under Rule 16(b), early discussion of 
e-discovery issues is now mandated.

• The “safe harbor” provision of Rule 37(f) was 
added to provide that a court may not impose 
sanctions on a party for failing to provide ESI lost 
as a result of routine, good faith operation of an 
electronic information system.

• So what is “good faith” as it applies to the 
routine operation of an information system?

a. A party may not exploit routine operation 
to thwart discovery.
b. A party must meet its preservation 
obligations.
c. A party must take steps to comply with 
a court order or party agreement requiring 
preservation.

Typical Troublesome Issues

Discovery Requests That Are Overly Broad 
or Burdensome. Many judges have no tolerance 
for scattered and all-inclusive discovery requests. 
From their point of view, attorneys have a duty to 
tailor their requests to the particular facts of the 
case and to take into account limits on relevancy, 
especially in light of the 2006 amendments to the 
Federal Rules. These amendments provide that 
discovery must be relevant to the claim or defense 
of any party. Judges will be expected to enforce the 
duty to meet and confer, encourage compromise, 
limit time periods, limit scope and propose stages 
or steps in discovery (for example, a representative 
sampling of files that may or may not result in 
review of more files). 

They will expect the proponent of the discovery 
request to be able to specifically articulate why 
the discovery is needed and why it will not create 
undue burden and expense to produce it. They 
will expect the party opposing discovery to have 
talked to its information technology department 
and be able to articulate the time and expense 
involved in obtaining the discovery requested. 
The judge may very well take a recess in which 
the parties are directed to renew their discussions 
on compromise after they have received some 
direction from the court.

Boilerplate Objections and Unsigned Discovery 
Responses. See Rules 26(g) and 33(b). Boilerplate 
objections are not likely to carry the day unless 
the party advocating them can specifically relate 
them to concerns in the particular case. Under the 
rules, objections must be stated with specificity. 
In addition, unsigned discovery responses can 
be stricken. 

Motion Papers That Do Not Specifically 
Identify the Discovery Request at Issue. It is 
surprising how frequently discovery motions 
fail to identify the specific responses (with 
corresponding questions) that are claimed to 
be defective. Judges can only rule as to specific 
requests and specific answers. Motion papers 
should always highlight those specific discovery 
requests that are the problem questions.

By the same token, the recitation of lengthy 
numbers of questions and answers that are 
allegedly inadequate is not helpful either. To the 

extent there are themes, or underlying issues of 
law, those should be highlighted for the court. 
Often if one particular issue is decided, such as 
an issue on the scope of discovery, that issue runs 
through many different discovery demands and 
can resolve a large number of them. Bearing in 
mind that most judges hate discovery motions, 
motion papers should be prepared to try to make 
the judge’s job as easy as possible—e.g., informing 
the judge that if certain key issues are decided, 
the motion will fall into place.

Assertions of the Attorney-Client Privilege 
or the Work Product Doctrine. Rule 26(b)(5) 
requires preparation of a specific privilege log. 
An attorney seeking privileged information 
must first meet with counsel and confer, and 
then file a memorandum justifying invasion 
of the privilege or doctrine. An attorney 
opposing a motion on the grounds of privilege 
must have a specific privilege log prepared. 
At all costs, avoid placing on the judge the 
burden of reviewing in camera large volumes 
of documents. Judges hate this, and it also 
risks a bad ruling for the client. Needless to 
say, litigants involved with this topic should 
have well in hand a list of cases decided in the 
circuit and in the district on privilege and the 
work product doctrine.

Suggesting Testimony to a Witness in an 
Objection or Instructing a Witness Not to 
Answer. Rule 30(d)(1) states that “any objection 
during a deposition must be stated concisely 
and in a non-argumentative and non-suggestive 
manner. A person may instruct a deponent not 
to answer only when necessary to preserve a 
privilege, to enforce a limitation directed by 
the court, or to present a motion under Rule 
30(d)(3).” Judges often learn of a problem of this 
nature when they receive a telephone call from 
the place where the deposition is being taken. 
Most judges resent the intrusion. Often parties 
will be advised to read Rule 30(d)(1) and the 
Advisory Notes, to avoid violating the rule, and, 
if they continue to have problems, call back. If 
there is abusive counsel on the other side of the 
case, one technique that can be very effective is 
to reconvene the deposition in the courthouse 
where the judge is close by. Many attorneys know 
the rules full well, but many will take advantage 
until they are stopped.

Awarding Costs and Attorney Fees; Imposing 
Sanctions. Many judges dislike sanction motions. 
If sanctions are granted, they align the judge with 
one party rather than the other, thereby moving the 
court away from its neutral position. In addition, 
it is difficult at times for judges to make the call 
as to which side is misbehaving without knowing 
all of the facts. It is impossible for a court to know 
more than about 10 percent of what goes on in the 
case. By the same token, some courts are eager to 
get involved in an effort to end a dispute and can 
make snap judgments which turn out to be unfair 
or unwarranted. Thus, sanctions motions are very 
dangerous for both sides of the case. 

Part of the problem from the court’s point of view 
in assessing motions for sanctions is determining 
who is at fault, the lawyer or the party, or both. 
Most courts are very reluctant to inject themselves 

into the attorney/client relationship. If it comes 
to this, you are usually sunk. The judge’s view of 
you and the case can be irretrievably prejudiced.

Protective Orders and Sealing Court Records. 
Attorneys should always try to reach agreement 
on the language of a protective order. Leaving 
these decisions to the court can be risky, and can 
antagonize the judge.

Also, many protective orders contain 
provisions that require the parties to file material 
under seal. This is awkward for the clerk’s office, 
for chambers and for the public with an interest 
in the litigation. In many districts they are 
disapproved of, and matters may not be marked 
confidential or filed under seal unless there is a 
motion for leave to file the material under seal 
supported by good cause.

Expert Witnesses. Motions to exclude an 
expert witness from a trial for failure to make 
required disclosures under Rule 26(1)(2) and (b)
(4) are common. Who rules on such motions, the 
assigned district judge or the magistrate judge? 
These motions can be very effective in limiting 
expert testimony. If you are faced with such a 
motion, you are usually much better off getting 
the expert report supplemented than taking the 
risk of losing all or a part of your expert testimony 
by an adverse ruling.

Conclusion

The problem of litigating discovery disputes 
efficiently and effectively has plagued practitioners 
for many years. The advent of electronic discovery 
has only complicated the area, creating further 
delays, complications and expense. By focusing 
on what judges want to see in discovery motions, 
advocates can advance their clients’ interests and 
avoid common pitfalls, thereby saving time, money 
and energy.
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