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SECURITIES 

SEC Adopts Final Rules Implementing the 
Whistleblower Provisions of Dodd-Frank

On May 25, 2011, the Securities and Exchange Commission (the “SEC”) adopted �nal rules to create a 
whistleblower award program, thereby implementing the requirements of Section 922 of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act (“Dodd-Frank”).  The �nal rules reward individuals who 
provide the SEC with high-quality tips that lead to successful enforcement actions against companies that 
violate federal securities laws.

A whistleblower is eligible for an award if the whistleblower “voluntarily” provides the SEC with “original 
information” of a possible violation of federal securities laws that leads the SEC to a “successful enforce-
ment” action resulting in monetary sanctions totaling more than $1 million.  Whistleblowers who meet the 
criteria may be eligible for an award between 10% and 30% percent of any monetary sanctions resulting 
from the SEC enforcement action or any related action.  The �nal rules affect a broad range of entities 
including public companies, investment advisers, hedge funds, private equity funds, broker-dealers, 
investment companies, and rating agencies.

The �nal rules will take effect on August 12, 2011; however, they will apply retroactively to all whistleblower 
tips made since July 21, 2010 (the date of enactment of Dodd-Frank).

The De�nition of a “Whistleblower”
The �nal rules de�ne a “whistleblower” as an individual (rather than a company or entity) who provides the 
SEC with information that relates to a “possible violation” of federal securities laws, rules, or regulations that 
has occurred, is ongoing, or is about to occur.  A whistleblower may remain anonymous when reporting 
possible violations to the SEC, but to do so, the whistleblower must report through an attorney.

Voluntary
A whistleblower’s submission is considered voluntary if the whistleblower provides the information before 
becoming subject to a request, inquiry or demand by the SEC, the government, a self-regulatory organiza-
tion or the Public Company Accounting Oversight Board.  Reports made in the scope of an investigative 
request made to a whistleblower’s employer do not qualify as voluntary unless the employer failed to 
produce the information in a timely manner.  A submission will not be considered voluntary if the whistle-
blower has a preexisting legal duty to report such information to the SEC arising from a contract with the 
SEC or another law enforcement agency or arising under any judicial or administrative order.

Original Information and Independent Knowledge
A whistleblower is eligible for an award only if the information provided (1) is based upon the whistle- 
blower’s independent knowledge or analysis not already known to the SEC, (2) is not exclusively derived 
from an allegation made in a judicial or administrative hearing, government report, audit, or the news media, 
unless the whistleblower is the source of that information and (3) is �rst provided to the SEC on or after July 
21, 2010.

Successful Enforcement
In order to qualify for an award, the information must be suf�ciently speci�c, credible, and timely to cause 
the commencement of an investigation or reopen an investigation that had been closed and must result in a 
successful enforcement action.  For situations where the reported violation was already under investigation, 
the SEC will consider whether the new information “signi�cantly contributed” to the success of the action.
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Exclusions
The �nal rules exclude the following individuals from the de�nition of a whistleblower:

■ Attorneys who obtain the information through con�dential communications under the attorney-client 
privilege or in connection with the legal representation of a client;

■ Individuals retained to conduct an inquiry or investigate possible securities law violations;

■ Of�cers, directors, trustees, or partners of an entity who obtain the information because an employee 
informed them of allegations or misconduct, or they learned the information in connection with the 
entity’s internal compliance program;

■ Employees whose principal duties involve compliance or internal audit;

■ Accountants who obtain the information in performance of their independent public accounting duties 
under federal securities laws; and

■ Individuals who obtain the information in a manner that is determined by a U.S. court to violate 
applicable federal or state criminal law.

These exclusions do not apply to (and a whistleblower award is available to) an of�cer, director, trustee, or 
partner of an entity, or to compliance, audit or investigative personnel of an entity or audit �rm employees if:

■ The individual has a reasonable belief that the disclosure of the information to the SEC is necessary to 
prevent the relevant entity from engaging in conduct that is likely to cause substantial injury to the 
�nancial interest or property of the entity or investors;

■ The individual has a reasonable belief that the entity will impede an investigation of the misconduct; and

■ 120 days have passed since the individual provided the information to the audit committee, chief 
executive of�cer, chief compliance of�cer, or chief legal of�cer or received the information under 
circumstances where he or she would know the recipient would be aware of that information.

Award Amount
To receive an award, a whistleblower must supply original information that leads to a successful enforce-
ment proceeding in which the SEC obtains monetary sanctions exceeding $1 million.  If all conditions are 
met, the whistleblower will receive an award that is at least 10% and no more than 30% of the total 
monetary sanctions collected in the successful SEC or related actions.  The SEC will determine the award 
percentage amount at its sole discretion.  The 30% cap applies to all reports on a related action, so the 
aggregate of multiple rewards on one related action cannot exceed 30% of the total sanction amount.

The �nal rules set forth certain criteria for determining the award amount.  The SEC may increase an award 
percentage depending on (1) the signi�cance of the information provided, (2) the assistance provided by the 
whistleblower, (3) the law enforcement interest in making an award, and (4) the whistleblower’s participa-
tion in internal compliance systems.

Factors that will reduce a whistleblower’s reward are (1) the whistleblower’s culpability, (2) an unreasonable 
reporting delay, and (3) the whistleblower’s interference with the company’s internal compliance program.  
The �nal rules also enumerate several other optional considerations.

Anti-Retaliation Provision Requirements
The �nal rules incorporate by reference the provisions of Dodd-Frank that protect individuals from retalia-
tion by their employers for reporting information to the SEC with a reasonable belief that such information 
relates to a possible securities violation, regardless of whether the individual satis�es the requirements to 
receive an award. To satisfy the reasonable belief requirement, the individual must “. . . hold a subjectively 
genuine belief that the information demonstrates a possible violation and that the belief is one that a 
similarly situated individual might reasonably possess.”
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Reporting Internally
The �nal rules incentivize, but do not require, a whistleblower to report �rst through a company’s internal 
compliance program.  The �nal rules provide for three primary incentives for whistleblowers to �rst use their 
company’s internal compliance programs.

First, whistleblowers can obtain the same award when they report through their company’s internal compli-
ance programs and the company informs the SEC of the violation.  Whistleblowers working at companies 
that do not have an established compliance program may report to legal counsel, senior management or a 
director and still remain eligible to receive their reward.

Second, the �nal rules provide that a whistleblower’s voluntary participation in a company’s internal 
compliance program is a factor that can increase the amount of an award while interference with such a 
program is a factor that can decrease the amount of an award.

Third, the �nal rules created a 120-day “lookback” period by which an individual can qualify for an award if 
he or she �rst reported the possible violations to the company under the company’s internal compliance 
program and then within 120 days submitted the same information to the SEC.

Actions Companies Need to Take Now
As a result of these new rules, companies should:

■ Encourage employees to report internally by instituting or enhancing internal compliance programs, 
investigation methods, and appropriate training;

■ Train of�cers, managers and other supervisors with respect to the anti-retaliation provisions of the �nal 
rules to ensure that such persons will not retaliate against whistleblowers in violation of Dodd-Frank and 
Sarbanes-Oxley;

■ Review existing codes of conduct to ensure that they are consistent with the �nal rules (i.e. possible 
disciplinary action in the event employees do not report all known possible violations of law to the 
company);

■ Review and analyze all existing compliance programs to ensure that such programs result in the timely 
reporting of possible violations of law to management and the audit or other oversight committee; and

■ When determining whether to report possible violations to the SEC, keep in mind that the �nal rules may 
create a “race to report” between the company and the whistleblower.  The SEC has historically said that 
it will consider lesser sanctions or non-prosecution for companies who promptly self-report potential 
violations, and having a whistleblower �rst report violations to the SEC may create the perception of 
untimely reporting.

If you have any questions regarding this LEGALcurrents®, or would like assistance in implementing any of 
the new rules discussed herein, please do not hesitate to contact any member of our �rm’s Securities 
Group at 585-232-6500. ■
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