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2012 In Review

Key Development: Governor orders caps on salaries,     
spending at state-funded agencies
In a sweeping reform proposal that could affect the core operations of state-funded social service 
providers for years to come, the Cuomo administration has issued proposed regulations that would limit 
the amount of state funding that can be used for administrative expenses and executive compensation by 
certain state-funded agencies.

The proposed regulations:

■ Require that at least 75% of state-reimbursed costs be spent on direct care or services, not adminis-
tration, increasing to 85% by 2015.

■ Cap state reimbursement used for executive salaries at $199,000, subject to an annual adjustment.

■ Limit use of non-state funds for executive salaries.

■ Provide that state contracts can be terminated if the new rules are violated.

As described in our prior alerts, the Governor ordered the caps in January and the administration issued 
initial proposed regulations in May.  In October, thirteen state agencies each issued revised proposed 
regulations.

The October proposed regulations retain the core of the earlier proposals, but make many important 
technical clari�cations to the provisions de�ning the organizations and expenses to which the limitations 
apply and explaining how they are computed. The proposed regulations would apply to the entire 2013 
calendar year and would take effect on April 1, 2013.  

State-funded service providers that have not done so already should immediately determine whether they 
are covered providers under the regulations and analyze their executive compensation and administrative 
expenses to determine whether the limitations apply to them.  Immediate changes to contracts and 
business practices may be required to ensure compliance.  HSE will be carefully monitoring the ongoing 
regulatory review process and will issue an alert when the proposed regulations are �nalized.

Key Development: Charitable deduction largely escapes cap 
in �scal cliff drama
The deduction for charitable giving largely escaped the chopping block in the year-end �scal cliff drama, 
but the reinstatement of the so-called “Pease Limitation” in the new revisions to the Tax Code will 
gradually reduce the ability of high-income taxpayers to deduct large charitable gifts.

The Pease Limitation phases out itemized deductions for high-income taxpayers, limiting itemized 
deductions by 3% of the amount by which adjusted gross income exceeds a speci�ed threshold.  
Because charitable contributions must be itemized, and are not excluded from the limitation, this change 
will gradually reduce the ability of taxpayers to deduct charitable gifts up to a maximum reduction of 80% 
of itemized deductions.

For many taxpayers, the Pease Limitation simply translate to an increased tax rate because itemized 
deductions tend to increase with income.  However, for taxpayers making extraordinarily large taxable gifts 
in relation to income, there may be a substantial change to the level of tax bene�t.  
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In light of the changing law in this area, exempt organizations should be sure that their gift solicitation 
materials do not make any explicit promises with respect to the tax bene�ts available as a result of a gift.  
Solicitation materials should urge donors to consult their personal income tax advisors about available tax 
bene�t.

Key Development: Attorney General proposes not-for-pro�t 
corporation law reform
Building on the recommendation of a blue-ribbon panel of not-for-pro�t leaders, this spring the New York 
Attorney General proposed an unprecedented sweeping reform of the New York not-for-pro�t corporation 
law which would affect many aspects of the day-to-day operation of New York not-for-pro�t corporations 
and charitable trusts.

While reform proposals have been circulating for many years, the Attorney General’s proposal seems to 
have legs, coming with the support of the Cuomo administration, and on the heels of the recommenda-
tions of the Attorney General’s Leadership Committee for Not-for-Pro�t Revitalization.  We expect a revised 
bill in 2013 and will issue an alert as soon as the revised legislation is available.

Not-for-pro�t roundup:

New York to require e-�ling for charities
The Attorney General’s of�ce announced in December that all charities registered in New York must now 
�le their annual �nancial reports online.  Based on federal rules, exempt organizations have increasingly 
moved to �ling of Form 990 online, but until now, organizations still had to submit paper �lings in New 
York.  The new rules are intended to simplify the �ling process and provide real-time transparency to the 
public.  Instructions on �ling are available at www.charitiesnys.com.

IRS proposes new rules on program related investments
The IRS has proposed the �rst changes in forty years to the regulations governing program related 
investments — equity investments, loans or other investments by a private foundation designed to further 
the foundation’s mission.  The proposed new rules, issued in May, consist of updated examples of when 
private foundations may use program related investments to support charitable purposes and illustrate the 
broad range of permitted strategies for doing so.  They are designed to facilitate greater participation by 
private foundations in social entrepreneurship. Because the rules for program related investments are 
highly technical, private foundations considering the use of program related investments to augment their 
traditional grantmaking should work closely with their tax advisors to ensure compliance with the new 
proposed regulations.

New rules facilitate global grantmaking
When a private foundation makes a cross-border grant, it must either exercise a type of close supervision 
known as “expenditure responsibility” or determine that the non-US grantee is the equivalent of the US 
public charity.  So-called “equivalency determinations” have long required an af�davit from the grantee 
and a legal opinion.  In September, the IRS issued proposed rules that would relax the standards for 
opinions so as to allow for an “equivalency determination service” to provide a bank of opinions, avoiding 
the need for different charities to obtain duplicative equivalency determinations regarding the same 
foreign grantee.  The rules have been heavily lobbied for by the not-for-pro�t sector.  Consult your HSE 
advisor with respect to the application of these rules to your cross-border grantmaking.
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IRS issues �nal regulations on Type III supporting organizations
In December, the IRS promulgated �nal and temporary regulations regarding the quali�cation and payout 
requirements for Type III supporting organizations.  Supporting organizations are exempt organizations 
that receive the bene�ts of the favorable tax status afforded to operating “public charities” because they 
are organized and operated to support public charities.  Supporting organizations are classi�ed into three 
types based on the nature of their relationship with the public charities that they support, with Type III 
organizations being subject to the least amount of control by their supported charities.  The �nal and 
temporary regulations implement the strict rules imposed on Type III supporting organizations under the 
Pension Protection Act of 2006.  Supporting organizations that are not Type III should consult with their 
tax advisors as to whether to seek a determination of their type from the IRS to con�rm and verify to 
donors that the new rules do not apply to them.

IRS con�rms donations to LLCs deductible
An increasing number of exempt organizations are utilizing wholly-owned, disregarded, single-member 
limited liability companies to segregate assets and liabilities.  This summer, the IRS con�rmed for the �rst 
time that a gift to a disregarded single-member LLC subsidiary of an exempt organization is deductible in 
the same manner as a gift to the exempt organization itself.  Though the practitioner community has long 
believed this to be the case, the IRS’s con�rmation of this result will facilitate exempt organizations’ use of 
LLCs to segregate their operations.  This type of planning is especially important for operating charities 
whose diverse operations present liability risks.  Consult your HSE advisor about the potential use of this 
important risk-reduction strategy for your organization.

If you have questions about the above developments, or other matters affecting your not-for-pro�t 
organization, please contact your HSE attorney. ■
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