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The Employee Bene�ts Provisions of the American 
Taxpayer Relief Act of 2012 and Other Recent         
Employee Bene�ts Developments
The end of 2012 and the �rst few days of 2013 have witnessed a number of new employee bene�ts rules 
and guidance.  This newsletter provides an overview of the employee bene�ts provisions included in the 
American Taxpayer Relief Act of 2012 (“ATRA”), as well as a summary of other recent developments.

American Taxpayer Relief Act of 2012
Signed into law on January 2, 2013 to avert the “�scal cliff,” ATRA makes a variety of tax and employee 
bene�ts changes.

Expansion of Roth Conversions

Under ATRA, a 401(k), 403(b) or governmental 457(b) plan which permits Roth contributions can allow 
participants, surviving spouse bene�ciaries and spousal alternate payees to convert their non-Roth 
account balances to Roth balances at any time, regardless of whether the individual is eligible for a 
distribution at the time of conversion.  Under prior law, only individuals legally permitted to receive 
distributions at the time of conversion could opt for in-plan Roth conversions.  Aside from the waiver of 
the usual legal restrictions on distribution eligibility, ATRA states that these conversions will be treated in 
the same manner as amounts distributed and rolled over to a Roth account.  ATRA will simplify the Roth 
conversion process by eliminating the need to determine an individual’s eligibility to receive payment, and 
allow more individuals to take advantage of the tax-planning opportunities offered by conversion.  Given 
the taxability of Roth conversions, however, vested status may remain relevant.

Prior law prohibited non-spousal bene�ciaries and alternate payees from making Roth conversions, since 
these individuals are not allowed to make rollovers to vehicles other than IRAs.  ATRA does not appear to 
change this analysis, since it indicates that conversions generally will continue to be regarded as rollovers.

The new rule can be made effective for conversions after December 31, 2012.  However, this new feature 
is entirely optional, and an employer does not have to allow it.  An employer which wants to allow these 
conversions must also permit ongoing Roth contributions by eligible employees. Given the special 
administrative needs created by Roth contributions and conversions, an employer should discuss the 
logistics associated with these plan features with its recordkeeper before determining when and whether 
to proceed.  For example, under the existing Roth conversion rules, distribution rights applicable to a type 
of contribution must remain intact following conversion.  Therefore, if a plan provides that after-tax 
contributions may be distributed at any time, those amounts must remain distributable at any time once 
converted to Roth money, in contrast to the restrictive rules applicable to new Roth contributions.

An individual who elects to make a Roth conversion must pay tax on the converted amounts if those 
amounts would have been taxable had the converted amount been distributed.  An in-plan Roth conver-
sion cannot be undone if it turns out to be disadvantageous, in contrast to the rule applicable to Roth IRA 
conversions reversed by the following October 15th.  Accordingly, it is important that individuals request-
ing conversion understand the consequences in advance, and have the resources to meet their tax 
obligations.  An appropriate communication program should accompany the roll-out of an in-plan Roth 
conversion feature, and clear disclosure of the issues should be provided to participants considering a 
conversion in the future.  The IRS may issue a new model notice, or otherwise provide direction regarding 
minimum communication standards.
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The IRS presumably will publish further guidance on the rules applicable to the new in-plan Roth conver-
sion feature, and clarify details and deadlines regarding the plan amendments necessary to add the 
feature to a plan.  Given the lack of guidance and the need for recordkeepers to evaluate the new statute 
and update their system capabilities, employers will want to proceed cautiously in the near future.  
However, this expanded conversion feature may make Roth contributions and/or an in-plan conversion 
feature more attractive than they had been previously.

Other Employee Bene�ts Provisions

 Extension of Fringe Bene�t Exclusions:  ATRA extends an increase in the mass transit exclusion (from 
$125 to $240) through the end of 2013, makes the increased adoption tax credit and employer 
adoption assistance programs exclusion (up to $10,000) permanent, and also makes the increased 
educational assistance program exclusion (up to $5,250 per year) permanent.  The IRS indicated that it 
will issue guidance on whether the transportation and adoption assistance exclusions will be adjusted 
for in�ation for 2013.

 Repeal of PPACA CLASS Long-Term Care Program:  In the wake of signi�cant concerns regarding the 
cost of the Community Living Assistance Services and Supports (“CLASS”) program created by the 
Patient Protection & Affordance Care Act (“PPACA”), the program has been repealed.  A commission 
will work to develop recommendations for a comprehensive plan to address long-term care.

 Charitable IRA Rollovers:  The ability for individuals 70½ or older to take tax-free distributions from IRAs 
for donations to charity (up to $100,000 per year) has been extended for two more years.  A transition 
rule allows January 2013 charitable rollovers to be counted as 2012 charitable rollovers, and allows 
eligible December 2012 distributions contributed to a qualifying charity before February 1, 2013 to be 
treated as charitable rollovers.

As budget and tax reform discussions continue, additional changes may be on the horizon for employee 
bene�t plans.

Other Recent Employee Benefits Developments

New PPACA Guidance on Employer “Shared Responsibility” Rules  

The IRS has issued proposed regulations providing guidance on the application of the employer “shared 
responsibility” provisions under PPACA.  Beginning in 2014, PPACA’s “shared responsibility” provisions 
could result in �nancial penalties on certain “large” employers who do not offer affordable health insur-
ance to employees who are considered “full-time” employees under PPACA.  The regulations restate the 
guidance published by the IRS at the end of last summer establishing “safe harbor” methods of determin-
ing whether an employee is considered “full-time” for purposes of the penalties and specify additional 
rules regarding the method for determining the penalties, including a helpful rule that reduces the severity 
of the “failure to offer” penalty if an employer has offered coverage to at least 95% of its “full-time” 
employees. 

New IRS Retirement Plan Correction Guidance

The IRS maintains the Employee Plans Compliance Resolution System (“EPCRS”) to allow quali�ed 
retirement plans and certain other types of retirement vehicles to correct errors and other problems.  On 
December 31, 2012, the IRS released an updated set of rules and procedures for EPCRS.  The new 
guidance, Revenue Procedure 2013-12, mostly makes procedural changes, including the addition of a 
centralized correction application �ling address and of�cial IRS forms for applicants to use, and clari�es 
existing provisions.
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However, the new guidance does include some substantive changes, most notably expansion of the 
program’s coverage of Section 403(b) plans and additional discussion of Section 457(b) corrections, new 
guidance on correction of Section 436 violations, clari�cation of when employers must make a plan whole 
for an overpayment when the overpayment cannot be recouped from the participant, revision of provisions 
regarding corrective matching contributions for missed deferrals, creation of a reduced-fee program for 
plans which failed to adopt amendments required in connection with a prior determination letter, and a 
formal prohibition on the use of forfeitures to fund contributions used to correct non-discrimination testing 
failures.  The new Revenue Procedure is effective April 1, 2013, but employers can opt to use it sooner.

Hurricane Sandy

In Announcement 2012-44, the IRS allowed plans to make hardship distributions related to Hurricane 
Sandy on or after October 26, 2012 and no later than February 1, 2013 to individuals who lived or 
worked in a Hurricane Sandy disaster area (or who have a spouse or other qualifying family member who 
lived or worked in such an area) on October 26, 2012 even if the individual’s hardship is not one of the 
“safe harbor” hardship events, and also authorized relaxation of certain administrative rules with respect 
to issuance of hardship distributions or loans in connection with Hurricane Sandy.  However, the IRS is not 
authorized to waive the 10% penalty tax applicable to most hardship distributions, and cannot alter the 
statutory restrictions on the types of plans which can offer hardship distributions (for example, de�ned 
bene�t and money purchase pension plans generally cannot do so), the types of contributions available 
for hardship distributions, or the legal limits on plan loans.  Absent congressional action, plans must 
continue to operate within these parameters.

Employers which want to take advantage of the IRS’ relief should discuss their administrative options with 
their recordkeepers, bearing in mind that the special rules expire on February 1, 2013.  Depending on the 
current plan terms and which provisions of the Announcement the employer chooses to utilize, a plan 
amendment may be necessary.  More information is available at http://www.irs.gov/Retirement-
Plans/Hurricane-Sandy-Relief-Retirement-Plan-Loans-&-Distributions.

Section 436 Amendments

Section 436 of the Internal Revenue Code requires de�ned bene�t plans to impose certain restrictions on 
payments and bene�ts if they fall below speci�ed funding thresholds.  The IRS has extended the �nal 
deadline for adoption of amendments necessary to conform plans to Section 436’s requirements to the 
end of the �rst plan year beginning on or after January 1, 2013.  However, if a plan is submitted for a 
determination letter on or after February 1, 2013 (i.e., in Cycle C or thereafter), Section 436 provisions 
must be included.

For More Information

As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance in other 
matters. 
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