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Another Reason to Read the Fine Print:
Do You Know Whether Your Plan’s Recordkeeper Can Market to Your 
Participants?
Many retirement plan recordkeeping service contracts contain an innocent-looking clause 
along the lines of the following:

Upon notification from Employer of a Participant’s termination, Vendor 
will contact the terminated Participant and inform him/her of his/her 
distribution and rollover options, including his/her right to roll his/her 
Plan balance into an IRA offered by Vendor.

A recent case, however, gives warning that this type of clause may not be as innocent as it 
seems.  The federal district court for the Southern District of Iowa recently ruled that two 
former plan participants can proceed with their class action lawsuit against the 
post-termination marketing practices of Principal Financial Group, Inc. and its subsidiary, 
Princor Financial Services Corp.

The plaintiffs in Young v. Principal Financial Group Inc. allege that Principal’s sales tactics 
deceived them into withdrawing money from their former employers’ 401(k) plans, 
administered by Principal, and investing the money in IRAs offered by Principal.  Those 
Principal IRAs, the plaintiffs assert, invested in Principal’s proprietary investment products, 
which had higher internal expenses, and therefore worse investment performance, than the 
options available to the plaintiffs under their former employers’ plans.  The plaintiffs assert 
that they received mailings from Principal that referred to their employers’ plans, and urged 
them to call a toll-free number that would connect them with “financial professionals.”  The 
“financial professionals” were, in fact, sales representatives employed by Principal.

The plaintiffs allege that Principal engaged in activities that made Principal a “fiduciary” of the 
employer plans, and that Principal breached its fiduciary duties by luring the plaintiffs into 
making these poor investment choices under the guise of offering investment advice.  The 
plaintiffs sued Principal under the Employee Retirement Income Security Act of 1974, as 
amended (“ERISA”), on behalf of all participants in Principal-administered retirement plans 
who rolled their money over to Principal IRAs in response to Principal’s solicitations.  The 
defendants asked the court to dismiss the case, asserting that the plaintiffs were no longer 
plan participants and therefore could not bring an ERISA claim.  The court, however, 
determined that the plaintiffs could pursue their claim that Principal’s fiduciary breach caused 
them to cash out their accounts under their former employers’ plans.
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The plaintiffs have a number of significant obstacles to overcome in their quest for relief.  They 
will need to prove that Principal and Princor were in fact fiduciaries, and that their marketing 
activities (by no means unique to Principal) constituted a breach of fiduciary duty.  They will 
need to demonstrate that Principal’s breach of fiduciary duty was the reason the plaintiffs 
withdrew their funds from their former employers’ plans.  They will need to demonstrate that 
their reliance on Principal’s “financial professionals” to provide investment advice was reason-
able, despite a disclaimer printed at the bottom of the initial marketing mailing that identified 
the “financial representatives” as sales personnel.  They will need to demonstrate that ERISA 
gives the court the authority to reinstate them in their old plans, or to grant them other relief, 
such as disgorgement of Principal’s profits from the rollover investments.  It is very far from 
certain that the plaintiffs will be able to do any of these things, much less all of them.  Plan 
sponsors, fiduciaries, and vendors can also find encouragement in the court’s refusal to allow 
the plaintiffs to seek the broader remedies available against fiduciaries whose actions deplete 
plan assets, on the grounds that the alleged depletion of the plaintiffs’ assets occurred after 
their departure from their employers’ plans. In reaching this decision, the court concluded that 
neither ERISA nor the recent Unites States Supreme Court ruling in LaRue v. DeWolff, Boberg & 
Assocs., Inc. which recognized the right of participants to sue to recover losses to their 
individual accounts supported the extension of these remedies to former plan participants.

Nonetheless, the case is worthy of attention from all plan sponsors and fiduciaries, and not 
only those that have recordkeeping relationships with Principal.  Whether or not the Young v. 
Principal Financial Group, Inc. plaintiffs succeed in court, they have already generated legal 
costs and undesirable publicity for Principal, and if the case drags on, it is likely that at least 
some of the plans and employers involved will need to expend time and resources responding 
to discovery requests and participant inquiries.  Some no doubt have had to do so already.  In 
future litigation, plans, plan sponsors, and plan fiduciaries may find themselves directly 
involved as defendants, facing plaintiffs’ claims that a plan's fiduciaries have a duty to monitor 
the vendor's marketing practices and protect former employees from advice that leads them to 
take action that is not in their best interests.  Plans may also be joined as parties to enable the 
court to order that plaintiffs be reinstated in their original plans.  Reinstating former partici-
pants years after the fact may require significant expenditures of time and effort by the 
employers‘ Human Resources personnel, even if the vendor is forced to bear the financial 
costs.  

In light of these potential burdens, all sponsors and fiduciaries should consider reviewing of 
their plan vendors’ marketing practices.  Policing the marketing practices of vendors with 
access to the plan’s mailing list may help protect plan sponsors and fiduciaries against poten-
tial liability arising from the marketing practices of the plan’s vendor.

Of course, plan fiduciaries need not prohibit all sales contacts between a plan participant and a 
plan vendor.  Even if a vendor would agree to such a prohibition, it would not necessarily be in 
the best interests of plan participants.  For example, a participant who has terminated employ-
ment may want to roll his/her money over to an IRA in order to obtain greater flexibility in 
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rollover logistics easier, and often enables the participant to retain access to existing invest-
ments and familiar services.  Plan sponsors generally want participants to have such conve-
niences.  On the aggregate level, a plan may benefit from former employees’ decisions to leave 
the plan, reducing the administrative costs of maintaining accounts for former participants, 
although such benefits should be weighed against the reduction in the plan’s asset base.  It is 
also worth noting that plan vendors may consider the likely rollover rate in pricing services for 
plan clients, and that plan fiduciaries may be able to use this to the plan’s advantage in obtain-
ing lower-cost service packages.

However, plan sponsors and fiduciaries always need to be sensitive to the potential conflicts of 
interest when a plan vendor is also acting as a salesperson, especially in light of ERISA’s 
prohibition on the use of plan assets to benefit plan service providers and fiduciaries.  This 
applies to all types of plans, not just retirement plans.  For example, plan fiduciaries of a group 
life insurance plan should know whether the insurance company’s agents make a practice of 
contacting participants in the group plan to urge them to buy individual products.  In the end, a 
plan’s sponsor and fiduciaries should consider the plan’s particular circumstances in deciding 
when, whether, and how plan vendors should be allowed to use the plan’s mailing list for their 
own commercial purposes.

There are several approaches that plan sponsors and fiduciaries can take to this question.  For 
example, a plan sponsor may prohibit marketing contact unless the participant affirmatively 
requests information from the vendor.  Particularly if unsolicited contact is permitted, the plan 
sponsor or fiduciary, when contracting with the vendor to permit such contact, may take such 
precautions as requiring conspicuous disclaimers that the vendor’s product is not endorsed by 
the plan sponsor or fiduciaries, that other products are available from other vendors, that the 
participant need not take a distribution if he/she does not wish to do so, and that the partici-
pant should consult an independent tax or financial advisor, and may insist on regular audits to 
monitor the vendor’s compliance with agreed safeguards.

Ultimately, there is nothing inherently impermissible about a plan vendor’s making its rollover 
IRAs or other products available to plan participants.  However, marketing practices and 
rollover products vary significantly among plan vendors, and plan sponsors and fiduciaries 
should proceed with caution.  For example, if a plan sponsor or fiduciary enters into an 
arrangement that permits a vendor to solicit former employees to roll over their account 
balances from the plan to the vendor’s rollover products, plaintiffs in subsequent litigation may 
assert that the plan fiduciaries had a duty to ensure that the rollover products offered by the 
plan vendor were appropriate in light of other options available in the marketplace and that the 
vendor’s marketing practices were fair.  Therefore, plan sponsors and fiduciaries should 
consider carefully a vendor’s request for permission to contact plan participants for marketing 
purposes and reach a reasoned decision, rather than acquiescing blindly to a vendor’s 
proposal.  As a plan sponsor or fiduciary, you should take the following steps:

■ Find out what your plan vendors are doing, and whether you have authorized them to do 
it. What does your service agreement say? If it allows your vendor to contact your 
participants, does it require disclaimers or impose other limits?  Is your vendor abiding 
by those limits?
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■ Decide whether you are comfortable with your vendor’s practices.  If you are not, contact 
your vendor to discuss the issue.  If you are comfortable with current practices, advise 
your vendor that you expect to be alerted if your vendor’s practices change, and follow 
up on the issue during your periodic reviews of your vendor’s performance.

■ Keep records of your review and your discussions with your vendor, and document the 
reasons for your decisions.  Remember to revisit the marketing issue as part of your 
periodic review of plan vendors.

Please feel free to contact a member of the Employee Benefits & Executive Compensation 
department if we can be of any assistance.
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