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Operating an employee benefit plan is anything but simple. Benefit
plan fiduciaries face personal liability if they breach their fiduciary
duties, and the last decade has seen a surge in Employee Retirement
Income Security Act (ERISA)-related litigation. Employers should
consider the overall design of their benefit plan governance and
operational structures with care, and be thoughtful about the individuals and vendors chosen to operate and oversee those plans.

S

ection 402 of ERISA provides that, “Every employee benefit plan
shall be established and maintained pursuant to a written instrument. Such written instrument shall provide for one or more named
fiduciaries who jointly or severally shall have authority to control and
manage the operation and administration of the plan.”
As any person (un)fortunate enough to serve as an ERISA named
fiduciary will quickly discover, operating and administering a benefit
plan is much easier said than done. As the Supreme Court observed,
“An employer that makes a commitment systematically to pay certain
benefits undertakes a host of obligations, such as determining the eligibility of claimants, calculating benefit levels, making disbursements,
monitoring the availability of funds for benefit payments, and keeping

Leslie E. DesMarteau is in the Rochester office of Harter Secrest & Emery LLP.
She is an employee benefits attorney experienced in dealing with a variety
of employee benefits issues for both for-profit and tax-exempt clients.

BENEFITS LAW JOURNAL

1

VOL. 31, NO. 2, SUMMER 2018

appropriate records in order to comply with applicable reporting
requirements.”1
Section 404 of ERISA requires that a fiduciary discharge his, her, or
its duties “with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an
enterprise of a like character and with like aims.” Since Sections 409
and 502(a)(2) of ERISA impose personal liability on fiduciaries who
breach this duty of care, the stakes are high when an employer selects
its benefit plan fiduciaries and administrative staff.2 Furthermore, even
leaving aside the overarching legal risks associated with poorly operated benefit plans, many employers spend a lot of time and money
on their benefit plans with the specific goal of recruiting and retaining
quality employees. If the people responsible for operating the plans
do a bad job, the employer is much less likely to accomplish these
goals.
Accordingly, an employer should consider its options carefully when
designing its fiduciary governance structure. Individual fiduciaries, in
turn, should understand their legal obligations and make thoughtful
decisions when selecting administrative staff and outside vendors.

THE NAMED FIDUCIARY
A “named fiduciary” is “a fiduciary who is named in the plan instrument, or who, pursuant to a procedure specified in the plan, is identified as a fiduciary (A) by a person who is an employer or employee
organization with respect to the plan or (B) by such an employer and
such an employee organization acting jointly.”3 Historically, it has been
common for the plan document to identify the sponsoring employer
as the “named fiduciary.”4 Most “off the shelf” plan documents are still
written this way, but this is often not the best practice.

The Employer as Named Fiduciary
When a plan identifies a company as the named fiduciary, that
company needs to carry out its fiduciary duties through individual
human beings. ERISA does not limit fiduciary responsibilities (and
associated liabilities) to “named fiduciaries.” Instead, Section 3(21) of
ERISA imposes “fiduciary” status on anyone with discretionary authority or control over the administration of the plan, anyone with control over the management or disposition of plan assets, and anyone
who renders (or is obligated to render) investment advice for a fee
with respect to the plan’s assets. Furthermore, both the Department of
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Labor and ERISA caselaw take the position that a person with authority to appoint or remove a fiduciary is also a fiduciary and has a
fiduciary responsibility to act prudently in selecting and monitoring
the performance of the appointee and to take corrective action if the
appointee ceases to be a prudent choice to serve as fiduciary.5
Accordingly, since a company acts in the first instance through its
board of directors or other governing body, designating a company
as “named fiduciary” typically renders the members of that governing
body fiduciaries. (For the sake of convenience, this article assumes
that an employer’s governing body is a board of directors and uses
the appropriate terminology, but the analysis holds true regardless of
the design of the governing authority.)6 If no one else is appointed to
carry out fiduciary functions, the board members have full fiduciary
responsibility. If they appoint subordinate fiduciaries or delegate some
or all of their responsibilities, they still have the fiduciary obligation
to monitor their chosen fiduciaries and designees. In addition, Section
405(c) of ERISA forbids a named fiduciary from delegating “trustee
responsibilities” (i.e., responsibilities under the plan’s trust agreement
to manage or control the assets of the plan) to anyone other than
the plan’s trustee or an “investment manager” (i.e., a bank, insurance
company, or registered investment adviser that has acknowledged
fiduciary status).7 Ultimately, this means that the directors need to
devote appropriate time and attention to the operation of the plan and
the investment of its assets, if they retain direct responsibility, or to
the oversight of the individuals they have selected to carry out these
responsibilities on the company’s behalf.
In the case of a small company whose directors are directly
involved in the day-to-day management of the business, this governance structure often makes sense. The directors are accessible
and familiar with the company and its employees, and thus have the
capacity and insight to discharge their duties to the plan. Furthermore,
a small company (depending on its line of business) may not even
have other individuals with the necessary skills to oversee the plans
and plan vendors.
In the case of a public company, however, or of any other type
of business with directors who do not have day-to-day involvement
with the business, imposing fiduciary responsibilities on the directors
subjects them to unnecessary risk8 and may even hamper the proper
operation of the plans. Scheduling meetings with administrative staff
and vendors often prove complicated when directors must attend but
are not onsite on a daily basis. In many cases, as well, the directors
have so many other demands on their time and attention that it is too
easy for benefit plans to receive short shrift. In these circumstances,
saddling public company directors with fiduciary responsibilities not
only gives a plaintiff in an ERISA lawsuit the leverage that comes from
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being able to sue the directors individually, it also presents a picture of
plan fiduciaries who have not involved themselves in plan operations
to the extent necessary to meet their ERISA responsibilities. That, in
turn, leaves the fiduciaries exposed to liability if the plan has suffered
losses they could have been prevented with proper oversight. If the
plan invests in company stock, directors’ access to material nonpublic
information poses additional complications, as discussed later.
Accordingly, an employer needs to consider the desired identity
of its named fiduciary carefully. If the plan document does not align
with its preferences, it should ask its document vendor whether it can
change those provisions. The plan document itself, by its terms, must
identify the desired person or persons (or committee) as the named
fiduciary. If the document names the company and the company (acting through its board or through someone to whom the board has
delegated authority) then charters a benefits committee to operate the
plan or adopts resolutions delegating authority, the company (and its
board) are still fiduciaries responsible for overseeing the appointed
committee members or other individual(s).9 In contrast, if the plan
document identifies an employee or a set of employees (by name
or title) to serve as named fiduciary, or states that a committee to be
appointed by a specified person (identified by name or job title) will
be the named fiduciary, then only those individuals are fiduciaries.10
Unfortunately, not all documents give an employer this level of flexibility. Although the IRS recently confirmed that revisions to a plan’s
administrative provisions will not affect a qualified retirement plan’s
ability to use an IRS-preapproved document,11 and although IRS preapproval is not an issue for qualified retirement plans using individually
designed documents, welfare plans, or nonqualified deferred compensation plans, some document vendors will not permit alteration of
their documents’ governance provisions. Even if a document can be
amended, doing so may be time-consuming and cumbersome, if the
document has numerous references to the employer in a fiduciary
capacity that need to be adapted.12 An employer will need to review
its options with its document provider. Once a decision is made, the
employer must make sure that anyone who has a “named fiduciary”
role, or who will be acting on behalf of the company as named fiduciary, understands and carries out his or her responsibilities.

Who Should Be the Named Fiduciary?
If the company will not be the named fiduciary, whom should
the company select to fill this important role? In most cases, an
employer will establish one or more committees to serve as the
plan’s fiduciary(ies). A committee is preferable to identifying a single
BENEFITS LAW JOURNAL

4

VOL. 31, NO. 2, SUMMER 2018

From the Editor

employee. The involvement of multiple employees prevents a single employee’s departure from leaving a plan without an available
fiduciary, and allows for continuity when individual fiduciaries leave
the company or transition out of the fiduciary job. In addition, if an
individual serving as sole fiduciary develops a dispute with the plan,
resolving that dispute within the confines of the plan’s governance
structure may be difficult.

Number of Committees
Some companies use a single committee for all plans, while others
may use a separate committee for health and welfare plans on the
one hand, and retirement plans on the other, or even appoint separate
committees for separate plans. Still other companies use one committee for benefits administration, and one or more other committees
for investment oversight. As a result, a plan may have more than one
named fiduciary, each with a distinct role.13 In some cases, different
subsidiaries may establish separate committees. The size of the company, the complexity of its benefit arrangements, and the availability
of personnel with desired skills will drive this decision; there is no
single “best” approach.14

Identifying the Committee Members
The plan document may identify the individuals to serve on the
committee, either by name or by job title. Normally, using job titles
with language that allows for replacement of an identified title by
someone holding a successor title or acting in the capacity of the
named position is preferable, since it minimizes the need for frequent
plan amendments and accommodates ordinary changes in company
personnel. As a further refinement of this design, which is especially
helpful for companies that change job titles frequently or that want
flexibility in committee membership, a plan may identify one or two
individuals as an “appointing fiduciary” empowered to appoint committee members in turn. For example, a plan document may call for
the “Senior Vice President of Human Resources, or the person holding a successor title or acting in such capacity” to serve as appointing
fiduciary and name the committee members.
Ultimately, an employer or other appointing fiduciary selecting individuals to serve on a committee should consider the following:
•

Will the chosen individuals be able to meet with the desired
frequency? Will they have enough time to prepare for meetings and carry out any responsibilities requiring their involvement between meetings?
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•

Do the chosen individuals have sufficient expertise to carry
out their duties, taking into account the professional assistance that will be available to them?

•

Do the chosen individuals understand the role the plan plays
in the employer’s business and the needs of plan participants?

As is the case with committee structure, the number of individuals
serving on committees varies from company to company. Committee
sizes most often range from three to five,15 since that number generally
is large enough to provide some redundancy and continuity in the case
of routine personnel changes while being small enough to allow the
scheduling of meetings with appropriate frequency. Except in the case
of multiemployer plans required to have an equal number of labor and
management votes on the joint board of trustees, most employers favor
an odd number of committee members, to prevent the risk of a deadlock. As a practical matter, however, fiduciary committees typically prefer unanimous consensus, and strive to resolve differences rather than
to settle disputes by majority vote. Accordingly, having the right people
on a committee generally is more important than the specific number.
Of course, if a plan document requires that a specific number of
people be on the committee, the committee must operate accordingly.
To prevent an unnecessary breach of the plan’s terms, a plan whose
committee members are not directly appointed by the plan document
usually should avoid specifying the number of members, and at the
least should authorize the committee’s operations to continue notwithstanding a vacancy.

Role of Counsel
Some plans have the company’s attorney serve as a member of
the fiduciary committee. Although this provides the committee the
advantage of legal expertise and helps to ensure the attorney is well
informed about and engaged in the committee’s activities, the attorney’s presence will not convert committee meetings into privileged
legal discussions. It is often preferable to have an employee benefits
attorney attend meetings but not serve as a voting member, in order
to avoid the potential for confusion between decisions made by an
attorney-fiduciary in his or her fiduciary role and legal advice.
In addition, appointing the attorney as a committee member may
pose complications for the attorney’s role as counsel. An attorney
serving as a voting member may be unable to represent the plan or
company should disputes arise regarding the committee’s activities.
This is less of a concern if the lawyer in question is one member of
a legal department with others capable of taking on this role than it
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may be for a sole general counsel or an outside law firm, but still can
present an inconvenience in the event of litigation.
Furthermore, if the plan has employer stock, an attorney-fiduciary
may face a conflict between ERISA obligations and insider-trading
restrictions, as discussed later, or between his or her fiduciary obligations to the plan and his or her obligations to the company as its
attorney. For example, if the attorney has been consulted by corporate
management because concerns have arisen regarding the accuracy of
the company’s securities filings, the attorney’s view of the best course
of action for the company may not align with the best interests of the
plan.
Regardless of whether counsel is simply in attendance or is acting
as a member, the attorney and all the committee members and other
meeting attendees should be aware of the limitations of attorney-client
privilege in the benefit plan arena.16 For the most part, activities and
discussions related to fulfillment of the committee’s fiduciary role are
not privileged, at least not as against the plan participants and government regulatory agencies representing their interests. Courts typically
subject these functions to the “fiduciary exception” to the attorneyclient privilege.17 In contrast, legal advice connected to plan design
decisions18 and/or to potential fiduciary liability19 generally will be
privileged. Disputes with individual participants (or classes of participants) may at some point in their development become entitled to
privilege, although courts vary as to the circumstances in which privilege will attach.20 And of course, as always, a communication is not
privileged unless it is a confidential communication that was intended
to provide (or enable the attorney to provide) legal advice to a client.21
Other types of communications are not privileged, and neither are
communications that are not kept confidential. Likewise, underlying
facts do not become privileged simply because they are shared with
a lawyer.
The committee members also need to bear in mind that even when
the attorney is acting as an attorney, the attorney typically is acting as
counsel to the company and/or the plan. As such, the attorney may provide legal advice to the members for the benefit of the company with
respect to the members’ employment duties, or to the members in their
fiduciary capacities for the benefit of the plan. In contrast, the attorney
normally does not represent the members themselves. Should concerns
about individual liability arise, the members may need their own counsel.

Who Should Be the Appointing Fiduciary?
Deciding on the appropriate person to serve as appointing fiduciary involves a similar analysis to the approach outlined above for
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selecting committee members. The appointing fiduciary should have
the time, availability, and expertise to evaluate the qualifications of
potential committee members and oversee their performance of their
duties.
In some cases, the appointing fiduciary may appoint himself or
herself to the committee, or attend committee meetings some or all of
the time as an observer. In other cases, the appointing fiduciary may
attend an occasional meeting, or oversee committee performance by
written or oral reports. Regardless, however, the appointing fiduciary
should be sure the committee maintains a record of his or her oversight activities in its files. Busy fiduciaries often overlook the need for
documentation, but documentation will be essential if the appointing
fiduciary ends up as the defendant in a lawsuit accusing him or her of
failing to monitor the committee.

Special Considerations for Plans with Employer Stock
Investments
Investing in employer stock poses special hazards for plan fiduciaries. If the stock price drops (even temporarily), plan fiduciaries may
be sued for having failed to protect plan participants.22 If the stock
price rises significantly after a divestiture of some or all of the plan’s
stock, fiduciaries can be sued for having deprived participants of the
opportunity to share in the price improvement.23

Insider Information
If a plan invests in employer stock, ensuring that board members,
senior officers, and other individuals likely to have inside information regarding the employer’s business are not plan fiduciaries can
help prevent potential conflicts between ERISA’s requirement that
fiduciaries act prudently in the participants’ exclusive interest, on
the one hand, and insider trading rules, on the other hand. Recent
caselaw in the wake of the Supreme Court’s Fifth Third Bancorp
v. Dudenhoeffer 24 and Amgen Inc. v. Harris25 decisions has set an
extremely high bar for plaintiffs seeking to hold fiduciaries accountable for non-use of insider information—a bar that plaintiffs have yet
to clear in a case involving a public company, although that has not
stopped plaintiffs from trying.26
Avoiding situations in which fiduciaries have insider information not
only avoids placing fiduciaries between the rock of ERISA obligations
and the hard place of insider trading prohibitions, it also removes this
claim from plaintiffs’ toolbox. If the fiduciaries did not know the problematic inside information, there is no need to debate whether they
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could have done something in response to it that, as Amgen requires,
would not have done “more harm than good.” In addition, avoiding
fiduciary roles for these individuals helps prevent high-ranking officers and directors from facing a conflict between the company’s best
interests for investor relations and long-term survival and the plan’s
best interests. Finally, avoiding fiduciary status means that a company
officer or director who does find himself or herself in the crosshairs of a
securities investigation or lawsuit will not also need to defend an ERISA
claim regarding the alleged disclosure violations and associated actions
or inactions.

Private Companies
Private companies are not subject to the insider trading rules that
govern public companies, so they do not face the same level of concern in connection with insider knowledge. They also often lack qualified individuals to serve as fiduciaries who are not intimately familiar
with the business’ projected performance. However, senior management members serving as fiduciaries may encounter situations where
their personal interests or those of the business conflict with the plan’s.
Accordingly, as always, the fiduciaries must be careful to understand
the constraints under which they have to operate. If conflicts of interest are unavoidable, the plan’s named fiduciaries may need or want to
hire an independent fiduciary.
In assessing the risks associated with employer stock investments,
fiduciaries of private-company plans with stock should also bear in
mind that recent caselaw following the Supreme Court’s Dudenhoeffer
decision may not offer them the same level of protection it has offered
to public companies. The Dudenhoeffer decision was premised on
the efficient market hypothesis, and asserted that “where a stock is
publicly traded, allegations that a fiduciary should have recognized
from publicly available information alone that the market was overor undervaluing the stock are implausible as a general rule, at least
in the absence of special circumstances.”27 Subsequent public company cases have largely equated accurate pricing of the stock via the
market with a finding that investment in the stock at that price with
retirement plan assets was prudent.28 Private companies by definition do not trade in an efficient market. Hence, private company
fiduciaries cannot rely on the argument that the market confirmed
the value of the stock held by the plan and that, ipso facto, investment at that price was prudent. Although some courts have nonetheless taken a Dudenhoeffer-type approach to at least some aspects of
ERISA challenges to private company employee stock option plan
(ESOP) transactions,29 the scope of fiduciary responsibilities in this
context remains at best debatable.
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Aligning the Documentation
As noted above, the employer must draft its plan document to reflect
its chosen named fiduciary. Contradictory provisions that place fiduciary
responsibilities with the employer, the employer’s board, or other people
whom the employer does not intend to function as fiduciaries expose
the relevant people to the risk of fiduciary liability.30 A plaintiff can point
to those clauses of the plan document and assert that the relevant person
should be liable for having failed to discharge the stated function.
In addition, the employer and the plan fiduciaries will need to
review other documents associated with the plan and make sure those
documents, in turn, are consistent with the desired fiduciary structure.
Frequently affected documents include:
•

Summary plan description

•

Trust agreement

•

Insurance contracts

•

Service agreements

•

Informal plan communications, such as enrollment materials
and “highlights” brochures

In many cases, insurance and service agreements form a major
stumbling block. While it is acceptable (and often necessary) for the
employer in its role as plan sponsor to be a party to these documents, the employer’s role should be expressly limited to plan sponsor
functions (such as plan amendment/termination and the provision of
employment data from its records) and indemnification of the vendor.
Fiduciary functions, such as approval of the vendor’s terms of service,
fees, and termination of the agreement, must be the responsibility of
the relevant plan fiduciary. If it is not possible for the employer to
negotiate a contract that reflects these limitations, the employer should
at least seek to include a “patch” in the plan document confirming that
any fiduciary functions assigned to the employer by the plan’s various
contracts may be exercised only at the direction and as the agent of
the proper plan fiduciary.

PLAN ADMINISTRATOR
Section 3(16) of ERISA and Section 414(g) of the Internal Revenue
Code of 1986 as amended (the Code) state that the plan administrator
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is the person named as such “by the terms of the instrument under
which the plan is operated,” and that in the absence of a named
administrator, the plan sponsor is the administrator. The “plan sponsor,” in turn, is the employer or, in the case of a multiemployer plan
with a joint labor-management board of trustees, the joint board.
Employers often make the error of assuming that their insurance
company, recordkeeper, claims administrator, or third-party administrator is the “plan administrator.” This is a logical supposition; typically,
one of these vendors operates (i.e., in ordinary English, “administers”)
the plan on a day-to-day basis. In a small minority of cases, this supposition is even correct, since some consultants and recordkeepers
will offer (for an appropriate fee) to serve as the official “plan administrator.” In most cases, however, a cursory read of the vendor’s contract
will generally turn up an express disclaimer of “plan administrator”
status. These vendors perform only the “ministerial” tasks of plan
operation, following the instructions of the plan document and the
plan’s official plan administrator and named fiduciary(ies).31 “[A] person who performs purely ministerial functions … within a framework
of policies, interpretations, rules, practices, and procedures made by
other persons is not a fiduciary because such person does not have
discretionary authority or discretionary control respecting management of the plan, does not exercise any authority or control respecting management or disposition of the assets of the plan, and does not
render investment advice with respect to any money or other property
of the plan and has no authority or responsibility to do so.”32
In contrast, the plan administrator is a plan fiduciary by definition.33
Accordingly, a person empowered to appoint or remove the “plan
administrator” also automatically is a fiduciary. Anyone serving as plan
administrator or appointing the plan administrator (or the members of
a committee serving as plan administrator) needs to operate in accordance with ERISA’s standard of prudent care.
In addition to the general risk of liability applicable to all fiduciaries, the plan administrator can be assessed a variety of civil and/or tax
penalties if he, she, or it fails to discharge certain statutory obligations.
For instance, under Section 502(c) of ERISA, failure to respond in a
timely fashion to a participant document request can generate penalties of up to $110 a day. As another example, the maximum penalty for
failure to file Form 5500 currently stands at $2,140 per day.

Choosing the Plan Administrator
As in the case of the named fiduciary, most “off-the-shelf” documents provide for the employer to be the plan administrator. In contrast to the more limited design options often available for the named
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fiduciary, however, many allow an employer to write in an overriding
designation of someone else as plan administrator.
For the most part, the decision of who should serve as plan administrator follows the same analysis that applies to the selection of
a named fiduciary. Indeed, for the vast majority of plans, the plan
administrator and the named fiduciary are the same person. There
is, however, one potentially significant additional consideration. Since
most courts have agreed that the statutory penalties discussed above
for failure to discharge various plan administrator duties apply only to
the plan administrator, and not to individuals empowered to appoint
or remove the plan administrators or subordinates to whom the ministerial aspects of plan administration have been delegated,34 there is
some advantage to having the employer entity serve as plan administrator. With the business entity as the named plan administrator, individuals are protected from these potential liabilities.
However, if the employer opts to name itself as plan administrator,
the individuals who carry out its fiduciary duties as plan administrator,
and those individuals with the power to select those individuals, are
plan fiduciaries subject to personal liability under Sections 409 and
502(a)(2) of ERISA. This rule, therefore, brings the board of directors
back into the fiduciary chain of command and back into potential
exposure to fiduciary breach litigation and liability. If the plan holds
employer stock, involvement by corporate insiders also raises the risk
of ERISA claims attaching to what are intended to be corporate disclosures. For this reason, naming an individual or committee as plan
administrator and providing for appropriate protection against penalties arising from error or ignorance (as opposed to misconduct) with
indemnity and insurance generally is preferable for large companies
(especially those offering investment in employer stock) and any other
organization whose board is unsuited or unwilling to engage with
plan operations.

Naming the Plan Administrator
As was the case for an employer seeking to designate an individual
or committee as named fiduciary, the employer needs to be sure that
all provisions of the plan document are consistent with the selected
plan administrator’s status as such. In addition, the plan administrator
must be identified in the summary plan description, on Form 5500
(which will typically require obtaining an employer identification number for the plan administrator), and in various plan communications.
Many vendors simply assume that the employer is the plan administrator and complete these documents accordingly. The employer’s
staff should proofread all filings and communications in any event. As
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part of that process, they should check that plan administrator contact
information is accurate.

OUTSOURCING
Even the very largest employers blessed with sizeable in-house
benefits departments outsource some aspects of benefit plan administration, such as actuarial functions, software design, investment
platforms, and (of course) any required independent audits. Small
employers usually outsource the vast majority of plan functions, and
many large employers do so as well. Often, outsourcing not only is
permissible, it is more cost-effective and/or efficient. For example,
unless an employer is itself in the business of operating 401(k) plans,
it would not be efficient (and in most cases, would not be possible) for the employer to construct its own 401(k) platform with daily
traded investments, daily valuations, distribution processing capabilities, and so forth. Likewise, selecting an institutional trustee offers a
variety of protections and conveniences not available if an individual
employee acts as trustee. Nonetheless, the plan’s fiduciary in charge
of the relevant plan function must make a thoughtful decision about
what work should or must be performed in-house, and must select a
cost-effective, qualified vendor for any work it decides to outsource.

Selecting a Vendor
While the fiduciary need not select the cheapest vendor if it feels that
a different vendor offers a higher level of quality, additional services,
or other advantages that justify a higher price,35 Section 408(b)(2)
of ERISA prohibits a plan from paying in excess of a reasonable price.
Accordingly, fiduciaries must determine what constitutes a reasonable
price.
For relationships that involve significant costs, long-term services, or
otherwise are material to the plan’s operations, the fiduciary typically
should conduct a formal Request for Proposal process. Plan designs,
fiduciary and sponsor priorities, plan demographics, and other factors
vary widely among plans, and a Request for Proposal is usually the
best way to facilitate an apples-to-apples comparison among vendors
and identify arrangements suited to the specific plan.
Indeed, the Request for Proposal process does much more than lay
the groundwork for a defense against charges that a fiduciary overpaid for a service or negligently selected an incompetent vendor. The
process gives the fiduciary a chance to meet the vendor, think about
desired services in detail, and gain comfort that he or she is selecting
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someone who will provide a positive working relationship. In many
cases, a plan could obtain adequate, cost-effective service from more
than one vendor, and will find various combinations of services and
support on offer. A formal Request for Proposal process maximizes the
odds that the fiduciary will identify the vendor with the combination
of pricing, services, and personnel that best meets the needs of the
fiduciary’s particular plan and participants. Often overlooked, but very
important in the long run, the process will also give the vendor the
opportunity to set an appropriate price. While plan fiduciaries need to
be cautious not to overpay, underpaying a vendor can result in poor
service, fraught interactions, and the resulting need to make a disruptive vendor change sooner than the fiduciary would otherwise have
hoped. Generally, the interests of plan participants are best served
when a relationship is fair to all parties involved.
However, fiduciaries should balance the desire for comprehensive
data against the time and expense of a Request for Proposal process,
consider the extent to which vendors are willing to bid, decide which
vendor relationships merit this effort, and consider how often the process should take place. Even if a full Request for Proposal process is
not practical, a fiduciary who is selecting a new vendor typically can
obtain at least a few competing bids or engage in some other form of
price and service benchmarking. The fiduciary also should establish a
schedule for periodically benchmarking existing relationships to see if
a Request for Proposal or some other more in-depth form of benchmarking is warranted. There may be some exceptions to this rule of
thumb, but the fiduciary should start from this premise and document
any decision that a Request for Proposal or other benchmarking process is not necessary.

Questions to Consider
When interviewing vendors and negotiating service contracts, the
key points for discussion are, of course, services (or products, as the
case may be) and price. For example, a fiduciary hiring a medical
insurer wants to know what medical products and services are covered and what the premiums will be. A fiduciary hiring a 401(k) plan
recordkeeper wants to know what plan investment options will be
available; whether the recordkeeper will perform functions such as
service tracking, contribution calculation and distribution issuance;
and how much the plan will have to pay. However, plan fiduciaries
should also bear in mind the same sorts of questions that any businessperson entering into a contract will want to address, such as:
•

Indemnification clauses (in favor of and against the vendor)
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•

Dispute resolution and forum selection clauses

•

Confidentiality

•

Cybersecurity

•

Quality control metrics (and penalties if established benchmarks are not met)

•

Amendment clauses, particularly any provisions that give the
vendor the right to unilaterally change key terms36

•

Termination clauses, especially provisions that allow the vendor to terminate the agreement on short notice and perhaps
leave the plan in the lurch or, conversely, clauses that may
violate ERISA’s prohibition on excessively lengthy contractual
commitments37

•

Situations likely to generate extra fees, details of how those
fees are calculated, and provisions for alerting the fiduciary
before extra fees are incurred

In-House Staff, Products, and Services
Even if an employer has outsourced the bulk of the plan administrative responsibilities, some level of employer interaction still will
be necessary. For example, in most cases, a vendor will not know
when an employee has been hired or terminated unless an employer
contact person provides this information. Furthermore, the employerfiduciaries who selected the vendors remain responsible for monitoring the quality of their performance and taking corrective action as
needed. For long-term relationships, the employer-fiduciaries periodically need to reassess the reasonableness of pricing and the suitability
of the overall relationship. Accordingly, the employer must be sure
that any staff members working with the plans are familiar with their
responsibilities under the law and under the specific terms of the
employer’s plans. That means, among other things, that staff should
have copies of and actually read the plan documents, and should
undergo appropriate training.38
Businesses engaged directly in the benefit plan industry face special
considerations. While they have the advantage of in-house expertise,
they also have the potential for conflicts of interest. To the extent that
the business provides products and services to its own plan, it must be
sure to operate within the confines of ERISA’s “prohibited transaction”
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rules.39 To provide a very basic description of very complicated rules,
the “prohibited transaction” rules generally prohibit anyone affiliated
with a plan sponsor, service provider, or fiduciary from dealing with
plan assets for his/her/its own benefit, from exercising fiduciary discretion for his/her/its own benefit, and from engaging in transactions
with the plan except within specified parameters. The upshot of these
rules is that employers generally cannot profit by providing services or
products to their own plans, although they can in most cases provide
the service or product at cost. A person who violates these rules can
be required to reimburse the plan for any costs or losses associated
with the transaction, disgorge any profits, and pay an excise tax.40
Some exceptions apply. For example, a financial company is permitted to offer its own mutual funds in its plan and receive its usual management fee from the fund, so long as it adheres to certain safeguards
and the mutual fund offering otherwise satisfies ERISA’s standards of
prudence.41 However, if an exception is not available, the company
must be careful that in-house service or product arrangements do not
include a profit component. In addition, as in the case of the mutual
funds discussed earlier in this paragraph, the fiduciaries must make sure
that their selection of the company’s in-house offering is objectively
prudent and that any costs reimbursed by the plans are reasonable.
When reimbursing company costs, regardless of whether the company is offering the plan a service that it offers to the general public
or providing a special service through dedicated in-house benefits
resources, the fiduciaries need to bear in mind that the plan can pay
only “direct expenses” and cannot reimburse for “overhead” costs
that the company would have incurred in any event.42 For example,
if benefits staff occupy three offices in the company’s building, the
company cannot charge the plan for a proportional amount of the
building rent, mortgage payment, or maintenance costs. However,
the Department of Labor has ruled that a company can bill the plan
for salary costs associated with employees dedicated to a benefit
plan that it would not employ if they were not providing services
to the plan.43 An employer considering taking advantage of this rule
should be familiar with the Department’s guidance in this area and
proceed carefully, since the consequences of violating the prohibited transaction rules can be extremely expensive.

PLAN SPONSOR FUNCTIONS
The discussion to this point in the article has focused on fiduciary functions and the ministerial operational functions carried out
under fiduciary oversight. However, an employer should also consider
who will make decisions and take action on behalf of the business
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as sponsor of the plan. When making decisions as the sponsor (or
settlor) of the plan, the employer is not subject to ERISA’s fiduciary
responsibilities and can act in its own business interests.44 Nonetheless,
any action must be taken by someone properly authorized to act on
behalf of the organization and align with the amendment procedures
specified by the plan document.45 Failing to adhere to the proper
governance procedures could lead to disapproval from officers or
board members, shareholder discontent and litigation, or invalidity of
important (and potentially expensive) plan actions.46 For example, if
the company’s chief executive officer takes action to freeze a pension
plan but was never authorized by the board of directors to do so, a
participant may be able to challenge that action years later and force
retroactive reinstatement of pension benefit accruals.
In deciding who should be empowered to make what decisions, a
company will need to consider any state law rules not preempted by
ERISA, its governing documents, and its particular needs and culture.
For example, a large public company will not want to have to seek
formal board approval to increase the number of days per covered
hospital stay under its medical plan, but may want to be sure that
officers cannot terminate a multibillion-dollar pension plan or adopt
a retiree medical benefit program without approval from the board
or the board’s compensation committee. In that case, the board might
delegate the ability to make changes that do not exceed a specified
cost level to one or more officers, but reserve to the board or its compensation committee the authority to make changes above that level
as well as any actions dealing with certain types of plans or benefits
that present particular concerns for that company.
Whatever governance structure a company selects, it should document any delegations of authority. The company also needs to make
sure that actions taken are duly authorized in accordance with those delegations and that it retains documentation of the approval. Depending
on the company’s process, documentation may include signed amendments, board minutes or resolutions, or some other form of paperwork.
In this regard, the employer should bear in mind that health and welfare
plans are also “plans,” and not reserve the formalities just for the retirement plans. The employer will also need to pay attention to any communications it receives from its plan document vendors. Amendments
to plan documents often need to be approved by specific deadlines,
and documentation of that approval must be retained in the plan’s files.

CONCLUSION
The decision to establish a plan is never one to make lightly, and the
choices and requirements only get more complex as the plan becomes
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operational. Thinking carefully about how the plan will operate and
who will do the operating is essential to protect the employer and its
employees who oversee the plan, as well as to enable successful provision of the intended plan benefits.
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