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Beware of Excluded Persons or Entities
Failure to Check OIG and OMIG Databases for Excluded Providers Can Cost $Millions
Providers who employ or contract with persons or entities who have been “excluded” from either the Medicare
or Medicaid programs—even if unaware of such exclusions—face forfeiting moneys received under those 
programs. 

Under New York and federal law, it is unlawful to bill and receive payment from either Medicare or Medicaid 
for services rendered by an individual or entity previously excluded from one of the federal or state health care 
programs. Both the Federal Of�ce of the Inspector General (“OIG”) and the New York State Of�ce of the 
Medicaid Inspector General (“OMIG”) maintain lists of excluded providers, and those lists along with others 
must be checked on a monthly basis to insure that excluded providers are not providing such services to you.  
Employing or contracting with excluded providers can result in a penalty for violating the law, which includes 
a refund of moneys received under the Medicare or Medicaid program.  

The federal and state prohibitions extend not only to your employees but also to independent contractors 
and their employees. For this reason, it is important to require that independent contractors monitor their 
employees and certify to you their non-exclusion status. 

The $11 Million Price For Failing to Check the Databases
A recent case, decided by the New York Appellate Division, Second Department, illustrates the impact 
of failing to comply.  

In Cuomo v. Ferran, 909 N.Y.S. 2d 521 (2nd Dept.2010), OMIG commenced an action against two dental 
providers (“Defendants”) for violations of the New York Medicaid program. The Defendants operated two 
converted Greyhound buses as dental of�ce space to provide services to low income individuals. Most dental 
services were billed for payment under the Medicaid program.  

To assist in managing the mobile dental buses, Defendants engaged a management company owned by Osmin 
Ferran, Jr. In 2003, Mr. Ferran was excluded from the Florida Medicaid program for Medicaid fraud. As a result 
of his exclusion, Mr. Ferran was also excluded from participation in New York’s Medicaid program. On February 
10, 2005, Mr. Ferran was arrested in New York for grand larceny in connection with his role in operating the 
dental buses. 

Because Defendants used Mr. Ferran’s services, thereby violating the Medicaid law that prohibits contracting 
with an excluded individual, OMIG sought a refund of all Medicaid funds received by the Defendants from 
the date billing began through the date of Mr. Ferran’s arrest (May 28, 2002 – February 10, 2005). Billings 
for this period totaled $11,071,935. Both the trial court and the appellate court held that the Defendants were 
required to refund all monies received, the full $11,071,935, for using the services of an excluded individual.                           

The Crucial Need for Strict Compliance
This decision by the State’s Appellate Division underscores the crucial importance of including the OMIG 
and OIG exclusion checks as an integral, ongoing part of your active corporate compliance program. OMIG 
and the OIG are actively reviewing provider compliance programs to insure that checks are being conducted. 
The consequences of missing an excluded individual, as this case demonstrates, can be devastating.   

The attorneys who serve in HSE’s Health Care Practice Group have experience in Corporate Compliance 
Programs and are ready to assist you in preventing OMIG from recapturing your hard earned revenues.  
Feel free to contact any member of the HSE Health Care Practice Group. ■


