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IMPORTANT LEGAL UPDATE
ANTI-MARKUP RULES
As we reported in 2007, the Centers for Medicare and Medicaid Services (“CMS”) included in 
the 2008 Medicare Fee Schedule Final Rule for physician services a new rule imposing an 
anti-markup restriction on both the technical and the professional component of diagnostic 
tests that are billed to Medicare.  On December 28, 2007, CMS issued a Final Rule delaying 
until January 1, 2009 the applicability of the anti-markup provisions, except with respect to 
the technical component of a purchased diagnostic test, and with respect to any anatomic 
pathology diagnostic testing services furnished in space that: (a) is utilized by a physician 
group practice as a “centralized building” for purposes of complying with the Stark self-
referral regulations; and (b) does not qualify as a “same building” under the Stark self-
referral regulations.

In the November 19, 2008 version of the Federal Register, CMS published a revised, final 
version of the anti-markup rule, to take effect as of January 1, 2009.  The Medicare anti-
markup rules as revised apply when a physician bills for the technical or professional 
component of a service that the physician orders and that test is performed by a physician 
who does not "share a practice" with the billing physician.  The issue becomes whether the 
performing physician "shares a practice" with the billing physician and there are two (2) 
alternative approaches:

■ Alternative 1 ("Substantially all" test) — Where the performing physician (the physician 
who supervises the technical component or performs the professional component, or 
both) performs substantially all (that is, at least 75%) of his/her professional services 
for the billing physician, none of the services furnished by the physician on behalf of 
the billing physician will be subject to the anti-markup payment limitations.  If the 
performing physician does not meet the "substantially all" services requirement, then 
Alternative 2 may be available as follows:

■ Alternative 2 ("Site of service" test) — Under this test, the billing physician can avoid 
application of the anti-markup rule if the technical component or professional compo-
nent of a test is performed by an owner, employee or independent contractor physician 
in space that is located in the same building (not a centralized building) where the 
ordering physician provides substantially the full range of patient care services that the 
ordering physician generally provides.
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If neither test can be satisfied, then the anti-markup rules apply and the billing physician can 
only charge Medicare an amount equal to the cost of the performing or supervising physician 
for the test without regard to equipment or space or other overhead costs used to perform 
the test.  This means that the billing physician would receive in reimbursement the lesser of 
the cost of performing the test or the fee schedule amount--with the lesser amount probably 
being the cost of performing, which would likely result in a financial loss for the test since all 
overhead is excluded. 

Please note that this summary is not an exhaustive explanation of the new anti-markup Final 
Rule but is intended as an overview of some of its most important elements.

If your practice has any diagnostic testing arrangements that may be impacted by this new 
Final Rule, please do not hesitate to contact any member of our firm's Health Care Group at 
585-232-6500. 
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