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Charities Bureau Releases New Non-Pro�t
Revitalization Act Guidance
The New York Attorney General’s Of�ce recently released a number of new guidance documents providing 
critically needed clari�cations regarding key aspects of the Non-Pro�t Revitalization Act (the “Act”).

The guidance:

 ■ explains the Attorney General’s views as to the roles and responsibilities of audit committees;

 ■ contains important new technical requirements for con�ict of interest and whistleblower policies;   
    and

 ■ sets forth the Attorney General’s views as to required internal controls.

While the Attorney General’s authority to issue the guidance is unclear, we recommend that not-for-pro�t 
organizations follow the Attorney General’s requirements and recommendations as a matter of best 
practice, with appropriate scaling to the size of the not-for-pro�t and the nature of its activities. 

The following outlines the key aspects of the new guidance, and includes recommendations for action 
items that all not-for-pro�t organizations should consider.

Audit Committees and the Non-Pro�t Revitalization
Act of 2013
Background

The Act introduced a new regime of audit oversight for charitable not-for-pro�t corporations that intend to 
solicit contributions.  Where the requirements apply, such corporations must task either the independent 
members of the board of directors or a designated audit committee comprised of independent directors, 
with:

 ■ overseeing the corporation’s accounting and �nancial reporting processes.

 ■ overseeing an audit of the corporation’s �nancial statements.

 ■ annually retaining or renewing the services of an independent auditor and discussing audit results 
   with the independent auditor.

New Guidance

The latest guidance con�rms certain matters related to the composition of the audit committee, clari�es 
the role of the independent certi�ed public accountant and audit committee, and provides guidance to 
organizations that are not yet in compliance with the Act.  The key provisions are as follows:

■ Participation by Non-Committee Members. Since the Act came into effect, many not-for-pro�t corpora-
    tions have found it dif�cult to recruit independent directors with suf�cient �nancial expertise to �ll the 
    audit oversight role and have asked whether it is possible to have non-board member advisors 
    participate in the audit process.  The guidance clari�es that assistance from individuals with expertise 
    in accounting and �nancial matters, who are not members of the board or audit committee, may be 
    utilized in the audit process as long as formal deliberations and voting are limited to the independent 
    director members.
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■ Hiring an Auditor.  Organizations subject to the audit requirement are required to engage an indepen-
    dent certi�ed public accountant to perform the audit.  The guidance provides clari�cation on how 
    independence is determined and the other criteria that should be utilized in selecting an auditor, as well 
    as the role of the auditor.    

■ Additional Duties of Audit Committee. In addition to the responsibilities listed in the Act, the guidance 
    states that the audit committee should take on speci�c additional duties.  These include, among other 
    things, (i) ensuring that all federal and state compliance and tax �lings are submitted, (ii) monitoring 
    any legal matters that could affect the reputation and �nancial health and reporting of the organization, 
    and (iii) periodically reviewing the organization’s insurance coverage.  

■ Compliance Plan.  As we approach the �rst anniversary of the enactment of the Act, the Charities 
    Bureau has acknowledged that organizations may need additional time to comply with the new 
    requirements under the Act.  However, the Charities Bureau states that organizations that are not yet in 
    compliance with the new audit requirements must have in place a written plan, with a timetable, to 
    achieve compliance.  Organizations must make “timely and good faith efforts” to implement changes to 
    step into compliance.   

■ Maintenance of Minutes.  The new guidance states that the audit committee should maintain meeting 
    minutes.

Internal Controls and Financial Accountability for Not-for-
Pro�t Boards
Background

While the importance of internal controls is a theme underlying many of the reforms in the Act, it does not 
contain speci�c requirements for internal controls outside of the whistleblower and con�ict of interest 
area.  The new guidance from the Charities Bureau includes many new speci�c provisions regarding 
internal controls.  We recommend that all not-for-pro�t organizations prepare policies and procedures 
conforming with the Charities Bureau’s guidance.  These procedures should be scaled appropriately to the 
not-for-pro�t organization’s needs and activities.

New Guidance

The Charities Bureau guidance enumerates internal policies and procedures that every not-for-pro�t 
corporation should have in place to ensure compliance with the requirements of the Act.  These include 
the following:
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Action Items
■ Review compliance with basic audit committee requirements of the Act and implement compliance
    plan, if necessary.

■ Ensure auditor meets independence standards.

■ Add additional duties included in guidance to audit protocols/audit committee charter.

■ Ensure audit committee maintains minutes as required by the guidance.



■ Financial Controls. The Charities Bureau states that every not-for-pro�t corporation should adopt a 
    written �nancial controls policy.  The Charities Bureau lays out a long list of subjects that should be 
    addressed in this policy, ranging from high-level items, such as preparation of annual budgets, to 
    detailed operational matters, such as updates to the organizational chart.  The Charities Bureau states 
    that every organization should adopt internal controls that are appropriate to its particular needs and 
    activities.  It states that these policies should be given out to and reviewed by all directors and of�cers, 
    trustees, employees, and volunteers affected by the policies. 

■ Job Descriptions/Personnel Policies.  The Charities Bureau states that all not-for-pro�t organizations 
    should have written job descriptions, not only for directors, of�cers, and key employees, but for all 
    employees and even volunteers.  The guidance further states that personnel policies should be in 
    writing and should address certain speci�c matters.  

■ Code of Ethics.  The Charities Bureau states that all not-for-pro�t organizations should adopt a code of 
    ethics addressing topics such as transparency, disclosure in fundraising solicitations, integrity in 
    governance, and diversity.  This is in addition to the con�ict of interest policy.

Con�ict of Interest Policies under the Non-Pro�t
Revitalization Act of 2013
Background

One of the more important changes brought about by the Act is the requirement that all not-for-pro�t 
corporations adopt a con�ict of interest policy.  The Act’s requirements in this regard have generated 
signi�cant confusion due to the complexity of the de�ned terms utilized, references to federal tax law, and 
overlap with the rules on related party transactions.

New Guidance

The new guidance clari�es many technical points with respect to con�ict of interest policies.  Key points 
include the following:

■ De Minimis and Ordinary Course of Business Exceptions.  The new guidance indicates that the con�ict 
    of interest procedures do not need to be followed for de minimis transactions and transactions 
    occurring in the ordinary course of business.  Though seemingly a matter of common sense, the text of 
    the statute does not formally recognize an exception for these types of transactions, which caused a 
    great deal of concern. The guidance explains that the de�nition of de minimis depends on the 
    organization’s size, and provides a number of examples intended to outline the contours of the
    exception for ordinary course of business transactions.  Some of these exceptions are quite expansive, 
    and encompass transactions that would otherwise constitute related party transactions under the law. 
    Organizations need not keep records of con�ict of interest voting or deliberations for these transactions 
    and certain other narrow types of transactions.
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Action Items
■ Establish internal controls appropriate to the not-for-pro�t organization’s needs and activities, including a   
    �nancial controls policy and a code of ethics.

■ Prepare written job descriptions for all directors, of�cers, employees and volunteers; formalize all 
    employment-related policies in writing.
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■ De�nition of Key Employee. The Act requires key employees to disclose potential con�icts of interest 
    and refrain from participating in related decision-making.  The de�nition of key employee has caused a 
    great deal of confusion as it is tied to a provision of the Internal Revenue Code that is quite complex.  
    The guidance provides signi�cant gloss on the de�nition, stating that key employees include occupants 
    of speci�c of�ces and persons with speci�c roles and responsibilities.

■ Contents. In addition to the above, guidance provides details on other technical requirements 
    for con�ict of interest policies, as well as areas that can be addressed in a con�ict of interest policy if 
    desired.  For example, the guidance states that while the statute is focused on properly addressing 
    �nancial interests in the context of Board voting and deliberation, the Charities Bureau recommends 
    that the con�ict of interest policy be more comprehensive.  Areas that can be addressed may include 
    other types of situations involving con�icting loyalties (i.e. overlapping �duciary service) and other types 
    of business contexts (i.e. participation by employees in purchasing decisions).

Whistleblower Policies under the Non-Pro�t Revitalization 
Act of 2013
Background

Under the Act, organizations with 20 or more employees and an annual revenue of more than $1 million 
must adopt a whistleblower policy.  The whistleblower policy must contain certain provisions as set forth 
in the Act and must be distributed to all directors, of�cers, employees, trustees and volunteers who 
provide substantial services to the organization.   

New Guidance

The new guidance clari�es a number of ambiguities with respect to the statute’s requirements for 
whistleblower policies and includes a number of new requirements:

■ Procedures/Administration. The guidance expands on the general requirements of the statute with 
    respect to reporting procedures and administration.  For example, it states that the policy should 
    include details on investigative steps that will be taken when violations are reported and the conse-
    quences for violating the policy, and should include an anonymous reporting option.  It also explains 
    that the administrator of the policy should maintain records of whistleblower interactions and enumer-
    ates speci�c types of prohibited retaliation.  The Attorney General notes that there is no “one size �ts 
    all” policy and that each not-for-pro�t organization should tailor its whistleblower policy to its own 
    needs and risks. 

■ Distribution of Policy. The guidance clari�es the requirement that the policy be distributed to all 
    employees, directors, of�cers and volunteers providing substantial services.  It states that the best 
    practice is for a copy of the policy to be distributed to each covered person and for all such persons to 
    acknowledge that they have received and reviewed it.  However, it also clari�es that the distribution 
    requirement can be satis�ed if the organization posts the policy on its website, as long as any 
    individual that requests the policy in hard copy form has access to it.

Action Items
■ Review con�ict of interest policy to ensure compliance with Attorney General’s interpretation of statutory     
    requirements.

■ Ensure that con�ict of interest policy contains exceptions for de minimis and ordinary course of business 
    transactions if desired.
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■ Recommendation for Smaller Organizations.  The guidance indicates that, while only not-for-pro�t 
    corporations meeting the criteria in the statute are required to have a whistleblower policy, as a matter 
    of best practice, smaller organizations should consider adopting a whistleblower policy as well.

Copies of the publications referenced above can be found on the Charities Bureau website at 
www.charitiesnys.com.

If you have any questions about the above developments, or other matters affecting your not-for-pro�t 
organization, please contact any member of the Not-For-Pro�t Organizations Practice Area at (585) 
232-6500.  
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Action Items
■ Review whistleblower policy to ensure compliance with Attorney General’s interpretation of statutory 
    requirements.

■ Consider procedures for distribution of policy in light of Attorney General’s recommendations.


