
Higher Education Institute: 
Avoiding Compliance Pitfalls Across Your Campus –
From Admissions to the Title IX Office to the Board Room

Conducting Trauma-Informed 
and Legally-Compliant 

Investigations, Hearings, and 
Appeals

This session is not intended to constitute legal advice



• In 1972 (43 years ago), Congress passed Title IX of  the 
Education Amendments of  1972 to ensure equal 
opportunity in education for all students, from kindergarten 
through postgraduate school, regardless of  sex. 

• No person in the United States shall, on the basis of  sex, be 
excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any education 
program or activity receiving federal financial assistance.

— 20 U.S.C. §1681
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The Law



• In 2015, OCR described Title IX’s protections as follows:  
– Title IX protects students, employees, applicants for 

admission and employment, and other persons from all 
forms of  sex discrimination, including discrimination based 
on gender identity or failure to conform to stereotypical 
notions of  masculinity or femininity. 

– All students (as well as other persons) at recipient institutions 
are protected by Title IX—regardless of  their sex, sexual 
orientation, gender identity, part- or full-time status, disability, 
race or national origin—in all aspects of  a recipient’s 
educational programs and activities.  
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OCR’s Statement on Title IX



• Sexual harassment and sexual violence are considered 
“discrimination” under Title IX because they interfere 
with a student’s right to receive an education free from 
discrimination and an employee’s right to a 
discrimination-free work environment.

• Title IX protects students and employees from sexual 
harassment by any school employee, student or non-
employee third party.
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Sexual Violence is Prohibited by Title IX



• Sex discrimination and 
harassment
– Verbal
– Physical
– Electronic

• Sexual violence
– Rape
– Sexual Assault
– Exploitation

• Stalking
– Cyberstalking
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Conduct Covered by Most Sexual 
Misconduct Policies

• Interpersonal violence
– Intimate partner
– Domestic
– Dating
– Relationship

• Retaliation
• Gender-based 

discrimination and 
harassment

• Bullying/hazing



• Under Title IX (as with other civil rights statutes prohibiting 
discrimination on the basis of  protected statuses), colleges and 
universities must:
– STOP the harassment (harassment is discrimination under the law) 

• i.e., harassment in the form of  sexual assault, gender-based violence, 
sexual harassment/misconduct, and domestic violence, 
partner/dating violence, and stalking (or harassment on the basis of  
the other protected statuses enforced by OCR, namely, disability, race, 
or national origin)

– PREVENT the harassment from happening again
– REMEDY the effects of  the harassment

• And also must:
– Be OBJECTIVE and EQUITABLE while doing so.
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Title IX is A Civil Rights Statute, Not a 
Criminal Statute



• OCR guidance states that an institution must 
take immediate and appropriate steps to 
investigate when it knows or reasonably should 
know about possible sexual harassment. 
– See OCR’s Questions and Answers on Title IX and 

Sexual Violence, April 29, 2014, A-5 at 2-3.
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OCR’s Investigation Mandate



• New York’s Enough is Enough requires investigators to 
be trained in “conducting investigations of  sexual 
violence, [and] the effects of  trauma…”

• Education Law §§ 6444(1)(b) and (5)(c)(ii)
• OCR’s April 2014 guidance requires individuals 

handling Title IX complaints to be trained on all 
policies, procedures, and options for support for and 
reporting by involved students, as well as how to 
– investigate and handle sexual assault complaints and 
– employ a trauma-informed response with victims
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Title IX Investigations



• A trauma-informed response takes into account the 
effects of  trauma on the brain and integrates this 
knowledge into policies, procedures, and practices
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What is a Trauma-Informed Response?



• The Neurobiology of  Sexual Assault  
– When a person is experiencing a traumatic event, “fight or flight” 

hormones and neurotransmitters flood the body, affecting the way the 
brain encodes memories — so much so that they tend to be disjointed 
and out of  chronological order.  Researchers say the traumatized brain 
can go into survival mode, capturing vivid sensory details of  a life-
threatening event—what a weapon looked like in a shooting, for example, 
or how a room smelled—while completely skipping over or scrambling 
details such as time or location. Rebecca Campbell, a psychology 
professor at Michigan State University whose research focuses on sexual 
assault and violence against women, compares the experience of  the brain 
recording its memory of  an assault to taking lecture notes on tiny Post-its 
rather than on a full sheet of  paper.

• “All those post-it notes get scattered all over the world’s messiest desk,” 
she said. “The telling is going to be fragmented. It’s going to be 
disorganized, because that’s the way the memory is laid down in the brain. 
It’s an imperfect capture.”
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What is a Trauma-Informed Response 
(cont’d)?



• According to David Lisak, it is completely normal for 
hormones and neurotransmitters released during a 
traumatic event to muddle a person’s memories.  “You 
could almost say it is routine for somebody who has had 
this kind of  traumatic experience to not remember 
particular things, to remember different things at different 
times, and also to get certain things wrong,” he said. “That 
stems directly from how the brain is affected by those 
intensely terrifying experiences.”

• Additional information:   
https://www.youtube.com/watch?v=mTOZE90-fCY
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What is a Trauma-Informed Response 
(cont’d)?



• The part of  the brain stimulated by a threat such as sexual 
assault is the amygdala
– The amygdala’s job is to constantly scan for what might kill you

• Once a threat is detected, the HPA axis—a message pathway—is 
activated and results in a hormonal flood
– Amygdala —> hypothalamus —> pituitary gland —> adrenals
– Victims of  sexual assault don’t get to choose what hormones flood 

their body and brain — opioids (numbing) v. oxytocin (often 
referred to as the “love hormone”)

– HPA Axis is activated for 96 hours and reactivates whenever 
memory is reactivated

• No difference in brain function of  someone abducted by a 
stranger and sexually assaulted and someone sexually assaulted in 
dorm room by someone they know
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What is a Trauma-Informed Response 
(cont’d)?



• Effects of  hormonal flood
– Inhibits complex cognition in prefrontal cortex
– Interferes with function of  the hippocampus, which typically 

categorizes memory, and thus leads to memory fragmentation
• Does not affect ACCURACY, just recall (post-its)
• Involvement of  alcohol MAY affect accuracy

– Reduces inhibitors, resulting in some compromised decision 
making, especially in interpersonal relationships

– Trauma changes the whole body  
• Tonic immobility (12-50%), including muscular and speech paralysis
• Physical symptoms such as headaches, body pain, GI/stomach 

distress — substance abuse often points to self-medication
• Real trauma often sounds hard to believe.
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What is a Trauma-Informed Response 
(cont’d)?



• Today’s training will cover 
– Various investigation models
– The initial investigation
– Goals, purpose, scope, and timeframe of  the investigation
– Investigator’s role
– Investigation protocols and preparing for interviews
– Effective interview techniques (investigations and hearings)
– Evaluating relevance and demeanor (investigations, hearings, 

appeals)
– Questioning around consent (investigations, hearings, appeals)
– Working with parties and witnesses (investigations, hearings, 

appeals)
– Potential relevance of  prior sexual history and pattern evidence 

(investigations, hearings, appeals)
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Our Training Today



• This presentation is text heavy, and intentionally so
• Note: Our discussions will focus on investigations, 

hearings, and appeals involving students; the procedural 
rights and entitlements applicable to employees are set 
forth in the materials associated with the “Title VII, 
Title IX, and Related Obligations” presentation
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Our Training Today (cont’d)



• The same words are often imbued with different 
meanings

• The well-intentioned use of  words can be 
misunderstood, misinterpreted, and assigned different 
or greater meaning than intended

• Consider the evolution of  language used in sexual 
misconduct guidance and policies:
– Victim, accuser, survivor, Complainant, Reporting 

Individual
– Accused, perpetrator, Respondent, Responding Party
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A Note Regarding Language



• The Reporting Party/Complainant/victim/accuser/ 
survivor and Responding Party/Respondent/ 
perpetrator/accused/Responding Party both have 
rights and are entitled to be treated with equity

• Objectivity, balance, and fairness should be at the core 
of  all responses, regardless of  whether you are 
responding to the Reporting Individual or Respondent
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Response and Investigation Guidelines



• We begin with your policy, the touchstone of  your 
investigation, hearing, and appeal processes
– Guides the process
– Frames your questions
– Establishes procedural protections
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Your Policy is the Guidepost



1. Incident is reported
2. Evaluation of  interim measures and accommodations
3. Determination whether investigation should/must 

proceed
4. Investigation 
5. Investigative report

– Parties review/respond
6. Determination whether to proceed to hearing/notice of  

charge(s)
7. Hearing to determine responsibility, sanctions, and 

remedies, if  applicable
8. Appeal
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Overview of  Typical Process



• Different circumstances call for different investigation 
plans and/or approaches, depending upon:
– the nature and complexity of  the allegations
– the source of  the complaint
– the age of  the student(s)
– the number of  witnesses

• Policy may allow for internal investigators, external 
investigators, or a combination

• Policy may allow for selection of  investigator(s) 
appropriate to allegations
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Choosing the Investigation Model



• Depending upon the policy and/or circumstances, 
Campus Safety’s role could be:
– Initial investigative role, as first responder or not;
– Initial investigative role and full investigative role, alone 

or paired with an external investigator; or 
– Full investigative role, alone or paired with an external 

investigator
• Responding to reports of  sexual violence under Title 

IX is not a traditional law enforcement response 
because we are investigating allegations of  
discrimination
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Choosing the Investigation Model (cont’d)



• The focus should be on evaluating the Reporting Individual’s need for 
immediate support services, including mental health or health care treatment, 
and facilitating access to those services

• We cannot delay response or notification to the Title IX Coordinator –
commencing the process of  physical and emotional safety is essential
– The process of  recovery begins at the time of  the first response to the incident
– Show compassion (show that you want to help) and make connections 

• Meet with Reporting Individual to:
– Address immediate physical safety and emotional well-being of  the Reporting 

Individual
– Notify the Reporting Individual of  the right to contact law enforcement and seek 

medical treatment
– Notify the Reporting Individual of  the importance of  preservation of  

evidence
– Advise Reporting Individual that you have an obligation to report incidents 

alleging sexual misconduct of  any kind to the Title IX Coordinator
– Explain why you are asking questions
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First Response Meeting/Initial 
Investigation



• Meet with Reporting Individual to (cont’d):
– Notify Reporting Individual that even if  the internal process is not 

pursued, the Institution may have an obligation to take action
– Provide the Reporting Individual with information about on- and 

off-campus resources
– Notify the Reporting Individual of  the range of  interim 

accommodations (e.g., housing and academic) and responses
– Seek information about identity of  Respondent(s)
– Gather basic understanding of  the nature and circumstances of  the 

report
– Explain the institution’s non-retaliation policy
– If  possible in light of  Reporting Individual’s wishes, secure physical 

evidence and, if  necessary, the area
– If  a report is made, notify the Title IX Coordinator
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First Response Meeting/Initial 
Investigation (cont’d)



• The investigator(s) should strive to:
– conduct a thorough, impartial, and fair investigation, 

gathering the most complete set of  facts
– learn, not assume 
– search for corroboration
– treat all individuals with appropriate sensitivity and respect 
– respect individual privacy concerns, but note that absolute 

confidentiality cannot be promised
– complete the investigation within the timeframes provided in 

the policy
• OCR has established factors justifying extension of  time frame, 

explained further below
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Investigation Guidelines



• Information gathered during the investigation will be 
used to:
– provide for the immediate safety of  the Reporting 

Individual and the campus community
– evaluate the responsibility of  the Respondent(s)
– impose (additional) remedies as deemed necessary to 

address the effects of  the alleged conduct
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Purpose of  the Investigation



• Typically, an investigation will include interviews with the 
parties and any witnesses
– Working with the Title IX Coordinator, investigator(s) will 

map out which individuals to interview
– Parties must be given the opportunity to suggest witnesses 

and present other evidence 
– Witnesses should be asked about others who may have 

relevant information
• Interviews should be supplemented by gathering any 

physical, documentary or other evidence
• Investigator(s) should review law enforcement investigation 

documents, if  applicable
• Reviewing student and personnel files
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General Scope of  the Full Investigation



• OCR has stated its expectation that an institution will complete 
the process within 60 calendar days, exclusive of  any appeal 

• Timeline and complete investigation may be extended due to: 
– the complexity of  the allegations
– the number of  witnesses involved
– the availability of  the parties or witnesses
– the effect of  a concurrent criminal investigation
– any intervening school break or vacation or 
– other unforeseen circumstances

• Institution must provide written notice to all parties of  the 
reason for any delay and the expected adjustment in the 
timeframe 
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Timeframe for the Full Investigation



• Develop an investigation plan with Title IX Coordinator 
and co-investigator, if  applicable

• Maintain a working chronology of  investigation process
• Build a timeline of  the incident and the 

relationship/interactions between parties and witnesses
• Maintain regular communications with the Title IX 

Coordinator regarding timing and status
• Document interviews and contacts
• Address privacy and retaliation considerations in interviews
• Gather physical evidence
• Prepare a full and fair investigative report
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Full Investigation Protocols



• Use verbatim quotes where possible
– Ensures nothing lost in translation in individual 

interview summary
– Assists in evaluating the credibility of  information 

provided
• Maintain interview documentation in investigation file
• Remember that students have a right to view their 

education records, which include such statements
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Full Investigation Protocols (cont’d)



• Your investigation plan should include:
– list of  witnesses and order of  interviews

• timing of  party interviews may be key
– list of  other possible sources of  evidence
– plan for obtaining evidence
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Planning the Full Investigation



• Prepare for an interview by listing all questions and/or 
subject matters to be covered, but always be sure to listen 

• Maintain flexibility to identify and explore what you may 
not have known or appreciated was relevant until the 
interview

• If  working with a co-investigator, meet to discuss areas of  
interest and inquiry

• If  working as a team, consider assigning responsibility for 
questioning
– By topic
– By witness
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Interview Preparation



• In advance of  the interview, determine the method for 
taking notes and if  working in a team, determine who 
will take notes in each interview
– When determining note-taking method, consider that 

you may ultimately need to provide the information in 
typed report form

– Select a method to ensure detailed notes, which are 
essential to assessing truthfulness, plausibility, and 
corroboration
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Interview Preparation (cont’d)



• Review the applicable policy definitions 
• Basic questions should relate directly to whether 

you need to know the information
• Ask yourself:

– Will an answer to my question help me understand 
if  a violation of  policy occurred?
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Preparing the Interview Outline



• Take the report from start to finish:
– Plan your questions about the allegations, the 

information presented, and the policy elements
– Focus on areas of  conflicting information or gaps of  

information
– Drill down on relevant timelines and details
– Don’t leave a relevant question or gap unanswered
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Preparing the Interview Outline (cont’d)



• Try to elicit one fact per question
• Do not ask compound questions:

– Did you walk home alone or did anyone walk home with 
you?  

• Do not expect to lead any party or witness to an 
admission or agreement with you

• Questions should not assume anything
• Follow what may lead to relevant information
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Principles of  Effective Questioning



• General, broad questions requiring narrative responses, 
then more narrow subject area questions based on 
information provided in the response.  

• For example:
– What?  Where?  When?  How?  Why?
– Explain to us what you meant when you said...?
– Describe for us…
– Can you tell us more about…?
– What happened next?
– What else?
– How did you feel about…?
– What else would you want us to know?
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Funnel Approach



Closed Open-Ended
The Campus Safety report says that you told Campus 
Safety that you drank two beers, did three shots, and 
smoked a joint before you left your dorm room to go to 
the party, right?

Tell me what you did before you left for the party.
• Did you drink any alcohol?
• What did you drink?
• How much?
• Over what amount of  time?
• Did you consume any drugs?  What?  How much?

Was [reporting individual] drunk? What were your observations of  [reporting individual] 
at the party?

Did you see [reporting individual] at the party?
• What did you see?
• How much was s/he drinking?
• Where was s/he drinking?
• With whom was s/he drinking?

Did you speak with [reporting individual] there? If  yes,
• When?
• Please describe her/his demeanor when you saw 

her/him.
• Did s/he slur his words?
• Was s/he steady on his feet?

Did you form an impression as to whether [reporting 
individual] was intoxicated?

• What was your impression?
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Sample Questions



• It is important to allow the person to give a narrative 
without (or with minimal) interruption
– Go back and follow up to clarify details of  specific areas 

or topics of  interest/relevance, keeping in mind your 
Policy definitions and preponderance standard 

• Explore areas of  inquiry that can be corroborated
• Set the stage for a follow-up interview
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Principles of  Effective Questioning



• Effective investigations are not just about questioning.  They depend 
upon active listening.

• Some skills for active listening:
– Attending/acknowledging:  Provide verbal and nonverbal awareness of  

the other person by facing the speaker, maintaining eye contact and 
nodding

• Don’t look around the room or fidget
– Restating:  Respond to the person’s basic verbal message by repeating the 

phrase you would like clarified
• Don’t change the subject

– Summarizing/synthesizing:  Bring together feelings and experiences by 
repeating back what you heard briefly and accurately, or paraphrase

• Don’t elaborate on what the speaker is saying
– Probing:  Question the speaker in a supportive way to request more 

information or clear up any confusion by waiting for the speaker to pause 
to ask clarifying, open-ended questions

• Don’t interrogate or challenge the speaker
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Active Listening is Essential 



– Supporting: show warmth and caring in one’s own individual way by 
paying attention to what isn’t said — feelings, facial expressions, gestures, 
posture, and other non-verbal cues

• Don’t judge the speaker or rehearse your response or next question in 
your head while the speaker is speaking 

– Checking perceptions:  find out if  interpretations are valid and accurate 
by checking accuracy with phrases such as, “ I think that you are 
saying…” 

• Don’t make assumptions or jump to conclusions
– Being quiet:  give the person time to think as well as to talk by waiting

• Don’t fill pauses; let the speaker set the pace
• Keep an open mind about what you are hearing; try to picture what 

the speaker is saying
– Don’t assume you know what the speaker is trying to communicate 

without listening
• Listen for what is NOT said
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Active Listening is Essential 



• Information or evidence is relevant if  it bears on the 
ultimate question whether the charged conduct (e.g., sexual 
assault) occurred 

• The following factors are important when assessing or 
considering relevance of  information provided:
– Personal knowledge is key, whether it is personal knowledge 

of  the alleged assault or of  information directly related to the 
incident in question

– Gossip and second- or third-hand information is unlikely to 
be relevant even if  the witness is credible

• Discussion:  Is character evidence relevant?  What does 
your policy say about character evidence?
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Evaluating Relevance



• Speak with individuals with information about 
Reporting Individual’s demeanor at earlier times

• Take note of  demeanor—and any changes in 
demeanor—of  parties and witnesses during interviews
– Reporting Individual/Respondent may be affected by 

emotional component of  sexual assault allegations
– Range of  behaviors and emotional reactions vary

• May be confrontational or hostile
• May engage in nervous laughter, inappropriate smiling
• May be absence of  tears or emotion
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Demeanor



• Always start with nature of  relationship
• Ask about prior communication styles for consent, if  any
• Ask questions to understand any specific words (or actions) by 

the Reporting Individual that Respondent considered to indicate 
consent for each of  the sexual activities that took place
– The panel or decision maker must evaluate whether words or 

actions provided reasonable indication of  consent
• Focus on circumstances of  Reporting Individual’s disclosure to 

others (e.g., temporal proximity, substance of  disclosure, etc.)
• Ask questions to enable the decision maker to evaluate effect of  

any alcohol use on ability to consent
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Seeking Facts Related to Consent



• Be sensitive but ask direct questions
• Ask questions about pre-incident behavior
• Ask questions about quantity/quality of  alcohol use
• Identify expectations/mind-set of  each party
• Ask questions about ability to reasonably know level of  

intoxication of  other party
• Seek relevant information from individuals as to parties’ 

consumption, behavior, and conduct
• Ask questions about post-incident behavior
• Ask questions about circumstances of  disclosure and 

reaction to disclosure 
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Inquiring about Potential Impact of  Alcohol/ 
Incapacitation on Ability to Consent



• Lack of  memory
• Inability to give detail
• Reporting Individual may have been unconscious or in and 

out of  consciousness
• Delay in reporting based on:

– Lack of  knowledge that event occurred
– Reporting Individual not recognizing lack of  consent
– Reporting Individuals blaming themselves due to intoxication
– Concerns over conduct policy consequences 

• Note that Enough is Enough requires an amnesty clause 
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Challenges Related to Alcohol Use



• Communicate with Reporting Individual and Respondent 
regarding procedure and what can be expected
– Remember that both are entitled to objectivity and equitable 

treatment
• Be sensitive, courteous, and professional in all 

communications  
– An investigation is stressful and challenging for all involved

• Try to develop a rapport with parties and witnesses
– Open the interview with questions that will put them at ease 

so that they feel more comfortable sharing information that 
can be deeply personal
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Working with Parties and Witnesses



• Look for any evidence of  motive/bias/interest, even 
where not immediately apparent

• Listen for ring of  truth answers to determine 
appropriate follow-up
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Working with Parties and Witnesses (cont’d)



• Show sensitivity and impartiality/lack of  bias
– LGBTQ individuals
– Cultural differences

• Consider effect of  reporting barriers
• Consider communication differences/impediments
• Maintain a working list of  contact information for all 

parties and witnesses
• Document all communications
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Working with Parties and Witnesses (cont’d)



• Be alert to your non-verbal communication
• Pay attention to tone of  voice and volume level
• Avoid asking questions that imply a value judgment 
• Maintain attentive posture and good eye contact
• Exercise reflective listening in framing your next 

question
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Working with Parties and Witnesses (cont’d)



• Explore all details of  event – before, during, and after
• Surrounding details – seemingly insignificant facts that 

may have greater import
• Explore sensory details, as well as behavioral changes 

and responses
• Track emotional cues and indicators
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Interviewing the Parties



• Remember:
– The Title IX Coordinator (and likely others) will have reviewed the 

process with the Reporting Individual
– Do not make assumptions about the Reporting Individual’s fragility 

or vulnerability
– Do not avoid important questions because they are difficult

• If  you think it will be helpful, explain why you are asking the question
– Use an open and conversational communication style
– Embrace the uncomfortable and the silence while:

• the party or witness considers the question 
• the other investigator considers whether they have additional 

questions on a certain topic
– Offer to take breaks or to reschedule if  it appears the Reporting 

Individual is overwhelmed
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Sensitivity to Reporting Individuals



• Be human
• Recognize the impact of  trauma on memory
• Acknowledge the difficulty of  going through the process, 

and that the Reporting Individual may have already had to 
tell the story before, possibly several times

• Offer a copy of  the policy and explain investigation process
• Identify circumstances of  disclosure
• Ask for a full account, including who the Reporting 

Individual spoke to and what the Reporting Individual said
• Ask about outcry witnesses and possible documentation, 

such as blogs or a journal
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Interviewing the Reporting Individual



• Ask about relevant physical evidence (e.g., texts, emails, 
etc.) and collect any identified

• Ask about impact on academics and emotional and 
physical health
– Opportunity to address available on- and off-campus 

services and interim measures
• Discuss retaliation and how the institution will respond

– Make clear that any acts of  retaliation will be considered 
when deciding the outcome of  the complaint
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Interviewing the Reporting Individual 
(cont’d)



• Consider timing and location 
• Allow an advisor to be present
• Be transparent about how information will be used
• Allow sufficient time for thorough exploration of  the 

issues
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Interviewing the Reporting Individual 
(cont’d)



• Be human
• Acknowledge the difficulty of  going through the process
• Offer a copy of  the policy and to explain procedures
• Ask for a full account, including to whom Respondent 

spoke and what Respondent said
• Ask questions about the allegations
• Leave no question unanswered
• Assess the level of  detail Respondent can provide
• Ask about witnesses with relevant information
• Ask about relevant physical evidence (texts, emails, etc.) and 

collect any identified

55

Interviewing the Respondent



• Ask about possible motivation for the complaint
• Ask about impact on academics and emotional and physical 

health
– Opportunity to address available on- and off-campus services and 

interim measures
• Discuss retaliation and how the institution will respond

– Make clear that any acts of  retaliation will be considered when 
deciding the outcome of  the complaint and whenever necessary

• Consider timing and location 
• Allow an advisor to be present
• Be transparent about how information will be used
• Allow sufficient time for thorough exploration of  the issues
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Interviewing the Respondent (cont’d)



• The investigator(s) should search exhaustively for 
corroboration

• Question opportunity, access, means, and motive
• Test the sensory and emotional details

– Ask questions about the five senses to describe the 
physical reality of  the incident

• Take the claims/defenses to their logical ends and 
explore logical inconsistencies
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Corroboration



• Develop questions intended to test the parties’ 
respective accounts
– Limit cumulative evidence (e.g., consistent information 

provided by someone who was not a witness and to 
whom Reporting Individual did not recount details until 
a week later)

• Search for attendant details and behavior pre- and post-
incident by both parties

• If  law enforcement/campus safety is involved, review 
and verify any statements obtained from witnesses by 
the first responder
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Corroboration (cont’d)



• Accept the information 
• Ask for what purpose the party is providing the 

information
• Consult with the Title IX Coordinator before asking 

substantive questions; OCR has specifically advised 
institutions to assess the need for expert guidance in 
understanding and interpreting this type of  information
– “If  the investigation includes forensic evidence, it may be 

helpful for a school to consult with local or campus law 
enforcement or a forensic expert to ensure that the evidence 
is correctly interpreted by school officials.”  OCR Q & A, F-1 
at p. 32
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Medical Information



• If  provided voluntarily by the Reporting Individual, 
may be shared with the Respondent, possibly with 
redactions 

• Must balance between full and complete information 
of  the parties and privacy
– It is a case-by-case analysis
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Medical Information (cont’d)



• OCR April 29, 2014 Q&A: 
– “Questioning about the Complainant’s sexual history with anyone other 

than the alleged perpetrator should not be permitted. Further, a school 
should recognize that the mere fact of  a current or previous consensual 
dating or sexual relationship between the two parties does not itself  imply 
consent or preclude a finding of  sexual violence.”

• F-7 at p. 37
• Enough is Enough, Section 6444(5)(c)(vi):

– Parties have the right to “exclude their own prior sexual history with 
persons other than the other party in the judicial or conduct process … 
from admittance in the institution disciplinary stage that determines 
responsibility.” 

• What does your policy say?  Do parties have to state their intention to 
introduce such evidence within a certain timeline of  learning of  the 
investigation and/or the charges?
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Prior Sexual History (Reporting Individual) 
& Pattern Evidence (Respondent)



• In general, prior consensual relationships between the 
Reporting Individual and the Respondent are 
admissible

• Investigators should approach this topic carefully in 
both their investigation planning and investigation 
interviews

• Investigators should notify the Title IX Coordinator 
that the information was presented during the interview
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Prior Sexual History



• Recognize that the Respondent may have knowledge as to 
the Reporting Individual’s sexual history, shared or 
otherwise

• Investigator(s) should not ask questions about the 
Reporting Individual’s sexual history of  anyone other than 
the Respondent
– Mere fact of  a current or previous consensual dating or 

sexual relationship between the two parties does not itself  
imply consent or preclude a finding of  sexual violence (OCR 
Q & A, F-7 at p. 37)

• The investigator and decision makers may consider its 
relevance, based on articulable facts, to, for example, 
explain physical injury or trauma
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Prior Sexual History (cont’d)



• Previous good faith allegations, criminal convictions, and campus 
findings may be relevant and probative to determination of  violation 
and sanctions (note inconsistency between OCR Guidance and 
Enough is Enough; see also slide 113)

• Develop questions that probe:
– Intent/state of  mind/motive
– Absence of  mistake
– Pattern
– Identity

• Using prior misconduct of  the Respondent
– “Weigh… whether there have been other harassment complaints about 

the same individual” (2011 DCL, p. 5)
– “Past findings of  domestic violence, dating violence, stalking or sexual 

assault may be admissible in the disciplinary stage that determines 
sanction”  (Education Law § 6444(5)(c)(vi))
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Respondent – Prior Bad Acts & Pattern 
Evidence



• Explore multiple sources for potential witness interviews:
– Reporting Individual
– Respondent
– Any witnesses to the alleged incident
– Any witnesses to the disclosure(s)

• First responder personnel (Hospital, Police, campus)
– Any other alleged victims of  the Respondent
– Any witnesses to relevant prior contact between Reporting 

Individual and Respondent
– Other witnesses identified through interviews
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Developing the Witness List



• Schedule interviews as soon as possible
– Memory inherently more reliable closer to date of  

incident (possible exception is Reporting Individual’s 
memory)

– Leave time for follow-up interviews
– Limits opportunity for/effect of  witnesses talking to 

one another
– Assume there will be delays outside of  your control and 

plan accordingly
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Scheduling Interviews



• The information you gather in the interview:
– will be shared with school personnel
– will be shared as part of  internal disciplinary process

• Understand what your policy says about party access to 
investigation materials

– may be shared with law enforcement under certain 
circumstances (e.g., release or subpoena)

– will not be shared with others beyond those who need to 
know 

• Discuss retaliation and how the institution will respond
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Issues to Address in All Interviews



• To provide context and create a comfort level that 
encourages truthfulness, consider addressing these 
possible concerns to start witness interviews:
– Am I being investigated?
– What are you really investigating?
– How will you use the information I provide?
– Is this confidential?
– Will I get into trouble by sharing information?
– I don’t want to cooperate.
– Do I need my parents or a lawyer present?
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Possible Issues to Address with 
Witnesses at the Outset



• Consider describing the conduct without labeling it as 
“sexual misconduct”

• Reassure witness that you are not expecting the witness 
to take sides
– “I’m looking for facts.”
– “I will not educate you about what you do not know.”
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Possible Issues to Address with 
Witnesses at the Outset (cont’d)



• Advise witnesses that the best way to preserve the integrity of  
the process is to raise questions and concerns to the investigator 
and/or Title IX Coordinator, and that talking with others about 
the investigation is not helpful to the process and undermines 
parties’ privacy 
– Consider whether there is an advantage to withholding this request, 

for example, if  it may reveal helpful information about 
relationships between witnesses and among witnesses and parties 
for credibility assessment

– Be prepared to describe the available on- and off-campus support 
services and resources

• Consider requesting that witnesses not discuss the underlying 
events with other potential witnesses
– Discuss retaliation and how the institution will respond
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Witnesses — Privacy Considerations



• Consider the following as you proceed with the parties’ 
interviews:
– The investigator should assess and note Reporting Individual 

and Respondent demeanor and non-verbal behavior
– Convey to the parties how important it is to provide all 

information 
• A complaint or response replete with factual detail will be 

assessed against blanket accusations or denials that do not have 
any supporting detail

– Review the substance, timeline, and chronology provided to 
identify and nail down any gaps or internal inconsistency
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When There are No Witnesses



• Develop questions to evaluate and uncover the following: 
– Inherent plausibility of  any explanations given
– Has the Reporting Individual told anyone else of  the alleged 

harassment?
– Did others witness any change in behavior by the Reporting 

Individual or Respondent after the alleged harassment?
– The timing of  the complaint in relation to the occurrence of  

the behavior
– Is there a pattern of  similar complaints made by others?

• Follow up on any admissions of  behavior and/or re-
examine denials in a subsequent interview
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When There are No Witnesses (cont’d)



• If  a party or witness doesn’t answer the question: 
– ask whether the party or witness understands the 

question
– pose it a different way 

• “If  you won’t answer, will you tell me why?”
• “Are there any questions you will answer?”
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Non-Cooperative Parties/Witnesses



• You will learn about physical evidence during your 
interviews, and you should gather such evidence as 
soon as you can

• Physical evidence may include:
– Injuries and photographs of  injuries 
– Medical records
– Communication records such as telephone, email, voice 

mail, text, social media, etc.
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Gathering Physical Evidence



• Physical evidence may include (cont’d):
–Security monitoring videos
–Visitor logs
–Clothing, bedding, and other tangible objects
– Photographs of  scene
– School records
– 911 tape or police records
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Gathering Physical Evidence (cont’d)



• Physical evidence may include (cont’d):
– Forensic evidence, such as DNA 

• Notify the Title IX Coordinator so that together you can consider the 
appropriateness of  such evidence given the facts presented

• “If  the investigation includes forensic evidence, it may be helpful for a school 
to consult with local or campus law enforcement or a forensic expert to 
ensure that the evidence is correctly interpreted by school officials.”  OCR Q 
& A, F-1 at 32

• “Incapacitation is to be determined by a student conduct or investigation 
process based on available evidence, acknowledging that in almost no cases 
will scientific evidence of  alcohol or drug level (such as a breathalyzer taken 
at the time of  the assault) be available.  There is no single standard or number 
of  drinks that leads to incapacitation.  This level varies for different people, 
and may depend in part on their age, gender, height, weight, metabolism and 
whether and how much they have recently eaten. […]  Through the process, 
appropriate officials may listen to witnesses and review available evidence to 
make a determination, to the best of  their ability, whether it is more likely 
than not that a policy violation occurred. ”  Enough is Enough Joint 
Guidance, at 10-11
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Gathering Physical Evidence (cont’d)



• Look beyond the initial set of  information
• Ask the party or witness: what else would you want me 

to know?
• If  you are faced with an inherent implausibility or 

inconsistency, ask for help in understanding.
– “If  I told you what you just told me, would you believe 

me?”
– “You said X, and then Y — can you help me understand 

how those are consistent responses?”
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Before Closing an Interview



• Ask yourself:
– What else would I want to know?
– What is missing here?
– Have I asked questions to obtain all information needed 

based on the Policy’s definitions of  relevant misconduct?
– What questions do I still have?
– What would further corroborate the Reporting 

Individual?  Respondent?  Witness?
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Before Closing an Interview (cont’d)



• Maintain flexibility and revise the plan as the investigation 
reveals other potential sources of  evidence

• Look for continually evolving evidence
– Social media
– Recent contact between the Reporting Individual and the 

Respondent
– Acts of  retaliation

• Call for follow-up interviews as needed to close gaps or 
seek additional information

• Use checklists to ensure that all possible sources of  
evidence are considered
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Be Flexible



• Re-photograph any non-genital injuries in order to 
document changes

• Determine whether a search is necessary for any aspect 
of  the investigation (e.g., computer, car, residence hall 
room, off-campus residence)

• Identify and contact others who may have been 
victimized by the Respondent
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Before Closing an Investigation



• Consider other attendant details such as:
– Respondent’s size in relation to Reporting Individual
– Location of  incident (consider isolation of  Reporting 

Individual)
– Any change in Reporting Individual’s demeanor, 

personality or routine after the incident
• e.g., roommate noticed that Reporting Individual began 

wearing baggy clothes and stopped attending class 
regularly
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Before Closing an Investigation (cont’d)



• Interview summary should include:
– Name of  person interviewed
– Name(s) of  investigators
– Name of  advisor, if  any
– Date(s) of  interviews (with substance from each interview 

presented separately) and time each interview began and concluded
– Substance of  information shared (remember to include as many 

direct quotes as possible)
– Attestation to truthfulness and approval of  contents, with signature 

line
– Consent to disclosure to parties and individuals involved in 

handling complaint and resolution process
• NOTE: If  the student does not provide consent to disclose, the 

summary may still be provided in unredacted or redacted form

82

Preparation of  Interview Summaries



I, XXXX XXXXX, verify that I provided the above information in the course of  
a meeting (or meetings) with investigators for [INSTITUTION], that the 
information I provided was true and accurate, and that the above summary of  
the information I provided is true and accurate. During the interview, the 
investigators advised me of  the Institution’s policy prohibiting retaliation for 
commencing or participating in the Institution’s process to resolve a sexual 
misconduct complaint and further advised of  support services available to me. I 
agree that this statement can be shared with the parties involved in this 
complaint, any advisor to a party, and any [INSTITUTION’S] employee or agent 
involved in the investigation and/or resolution of  this complaint, including but 
not limited to members of  the Sexual Misconduct Hearing Panel, any external 
decision maker, and the Vice President for Student Affairs [MODIFIED AS 
APPLICABLE].

_____________________________________________________________
SIGNATURE DATE
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Interview Summary 
Verification and Authorization



We will address investigative reports in detail in this 
afternoon’s session.
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Investigative Report



Discussion facilitated by Kevin D. Worthen,

Vice President for Student Development,

Nazareth College:  The Role of  Title IX 
Coordinators During the Investigation Process
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Title IX Coordinator Role



Hearings
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• Will hopefully have few questions after reviewing the 
investigative report

• Depending upon your policy, may meet with parties and 
witnesses for follow-up

• Must decide whether policy was violated based on a 
preponderance of  the evidence standard

• Determine sanction
• Determine additional remedies

87

Decision Makers



• The integrity of  the hearing process depends upon 
listening to all information presented without 
preconception, asking all necessary questions to 
understand the nature of  the charges, and deliberating 
as long as necessary to reach a decision

88

Guidelines for Decision Makers



• Decision makers act as fact-finders.  Thus it is critical to 
ask questions in a manner that elicits facts and 
perceptions as narrative responses.  To do this, allow 
the parties and witnesses to give complete answers 
before moving on to the next question. 

• Regardless of  the nature of  the charges or material 
prepared in the course of  the investigation, there is no 
presumption of  responsibility or violation during the 
hearing  
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Guidelines for Decision Makers (cont’d)



• The decision makers:
– Can meet with parties and selected witnesses
– Must decide whether policy was violated based on a 

preponderance standard
• The standard of  review is preponderance of  the evidence.  

This means you must find that, based on what you hear and 
review, it is more likely than not that the charged conduct (for 
example, sexual assault) occurred. 

• 50% plus a feather
• This is a lower standard than clear and convincing evidence 

(beyond a reasonable doubt), which is the standard used in 
criminal cases

– Will determine sanction, if  applicable
– Will determine additional remedies, if  applicable
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Guidelines for Decision Makers (cont’d)



• Enough is Enough requires institutions to adopt a Students’ Bill 
of  Rights giving students the right to: 
– Participate in a process that is fair, impartial, and provides adequate 

notice and a meaningful opportunity to be heard
– Be free from any suggestion that the reporting individual is at fault 

when these crimes and violations are committed, or should have 
acted in a different manner to avoid such crimes or violations

– Describe the incident to as few institution representatives as 
practicable and not be required to unnecessarily repeat a 
description of  the incident

– Access to at least one level of  appeal of  a determination
– Be accompanied by an advisor of  choice who may assist and advise 

a reporting individual, accused or respondent throughout the 
judicial or conduct process including during all meetings and 
hearings related to such process
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Parties’ Rights in Hearing Process



• The Clery regulations require disciplinary proceedings that:
– Are prompt, fair, and impartial, including

• Completion within reasonably prompt timeframes designated by the institution’s policy but 
that allow for extension of  timeframes for good cause with written notice to the parties of  
the delay and reason for the delay

• Timely notice to parties about meetings at which they may be present
• Timely and equal access to parties and appropriate officials to any information that will be 

used during informal and formal disciplinary meetings and hearings
– Are conducted by officials who receive annual training 
– Provide equal opportunities for the parties to have others present during 

disciplinary proceedings and any related meeting or proceeding, including an 
advisor of  their choice

• An advisor is any individual who provides the accuser or accused support, guidance or advice
• The advisor of  choice can be anyone—a friend, parent, professor, attorney or anyone else a 

party would like to have with them
• Institutions are prohibited from limiting the choice of  advisor, or an advisor’s presence for 

either party, in any meeting or institutional disciplinary proceeding
• Institutions may restrict the advisor’s role, such as prohibiting the advisor from speaking 

during the proceeding, addressing the disciplinary tribunal or questioning witnesses, and 
should advise parties of  such limitations before a proceeding 
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Parties’ Rights in Hearing Process



• To be accompanied at the hearing by an advisor of  choice 
• An advisor is any individual who provides a party support, 

guidance or advice 
– This includes counsel or a family member 
– Does your policy require advance notice of  advisor choice?

• What limitations, if  any, does your policy apply to the 
advisor’s role at the hearing and meetings? 
– For example, the advisor may confer with and assist the party, 

but may not speak for the party as an advocate
– If  advisor does not adhere to these limitations, advisor could 

be removed
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Parties’ Rights in Hearing Process —
Advisor 



Discussion:  What are your institution’s most effective 
hearing practices and protocols?
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Conduct of  the Hearing



• Review the investigative report
• Review applicable policy definitions 
• Determine what information you need to know to 

make a decision about responsibility
• Ask yourself:

– Will an answer to my question help me understand if  a 
violation of  policy occurred?

• If  not, consider whether you really need to know the 
information
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Preparing Questions for the Hearing



• Decision makers should meet to discuss areas of  questioning 
each member has identified so that they can collectively 
determine what is sufficiently addressed in the investigative 
report and what topics warrant further discussion and inquiry at 
the hearing

• Together, the decision makers should also determine which 
member will be primarily responsible for which area of  
questioning 
– Practice Pointer:  Each panelist could be assigned responsibility for 

a particular line of  inquiry and take the lead on asking parties and 
witnesses questions on a topic

– Panelist responsible for a topic area should confirm that other 
panelists do not have additional questions prior to closing that 
subject area of  questioning during the hearing
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Before the Hearing – Developing Questions



• The decision makers should identify the witnesses with whom 
they wish to meet
– Primary source for potential witnesses is the report, but the 

decision makers are not constrained to the individuals interviewed 
during the investigation

• The decision makers should discuss the order in which they wish 
to hear from parties and witnesses, for example:
– The decision makers may wish to meet with witnesses and the 

Respondent prior to meeting with the Reporting Individual
– Or the decision makers may wish to start their questioning by 

meeting with the Reporting Individual to resolve questions of  fact 
underlying the Reporting Individual’s allegations in order to direct 
questioning of  the Respondent and other witnesses  
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Before the Hearing – Selecting Witnesses 
and Witness Order



• Although the decision makers will have seen information 
setting forth the facts of  the complaint, it is important not 
to form any impressions and to:
– Learn the facts; 
– Establish a timeline; and 
– Understand each person’s perception of  the events that 

occurred
• Ask open-ended questions that require narrative responses

– Helps assess credibility because it tests consistency of  the 
individual’s version of  events

– Brings to light conflicting information revealing important 
material fact issues to be resolved
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General Methods of  Questioning



• Use the “Funnel Approach” discussed in slide 36
• Questions should be asked about the information 

provided (or not provided) in the investigative report
– Ask questions about the policy elements
– Focus on areas of  conflicting information or gaps of  

information
– As needed, clarify or confirm relevant timelines and 

details
– Don’t leave a relevant question or gap unanswered
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General Methods of  Questioning (cont’d)



• If  you do not understand slang or jargon used by a 
student, ask the student to explain the meaning of  the 
word or phrase

• Close every meeting with: “What else would you want 
us to know?”
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General Methods of  Questioning (cont’d)



• Try to elicit one fact per question
• Do not ask compound questions
• Do not expect to lead any party or witness to an 

admission or agreement with you
• Questions should not assume anything
• Follow what may lead to relevant information
• Exercise active listening

• Review Slides 35 to 40
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Principles of  Effective Questioning



• Listen for ring of  truth answers to determine appropriate 
follow-up

• Show sensitivity and impartiality/lack of  bias
– LGBTQ
– Cultural differences

• Consider communication differences/impediments
• Be alert to your non-verbal communication
• Pay attention to tone of  voice and volume level
• Avoid asking questions that imply a value judgment 
• Maintain attentive posture and good eye contact
• Exercise reflective listening in framing your next question
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Advice Potpourri 



• Remember:
– Do not make assumptions about the Reporting Individual’s fragility 

or vulnerability
– Do not avoid important questions because they are difficult

• If  you think it will be helpful, explain why you are asking the question
– Use an open and conversational communication style
– Embrace the uncomfortable and the silence while the question is 

considered
• Be human
• Recognize the impact of  trauma on memory
• Acknowledge the difficulty of  going through the process, and 

that the Reporting Individual may have already had to tell the 
story before, possibly several times
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Sensitivity to Reporting Individuals



• Evidence or testimony is relevant if  it bears on the 
ultimate question whether the charged conduct (e.g., 
sexual misconduct) occurred
– Remember, the standard of  review is preponderance of  

the evidence. In order to impose discipline you must 
conclude that it is more likely than not that sexual 
misconduct occurred

– Thus, evidence is relevant if  it tends to make it more or 
less likely that a violation occurred
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Evaluating Relevance



• Personal knowledge is key
• Gossip, hearsay, and second- or third-hand information is 

not relevant even if  the witness is credible.  For example:
– A faculty member’s opinion whether an assault took place 

after Reporting Individual (or Respondent) shared details of  
the event with her or him

– On the other hand, the faculty member’s recitation of  the 
statements Reporting Individual (or Respondent) made to 
him or her, as well as her observations of  the Reporting 
Individual’s (or Respondent’s) behavior may be relevant to a 
determination of  reliability/credibility, discussed further 
below
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Evaluating Relevance (cont’d)



• While corroboration is important, it is appropriate to limit 
cumulative evidence.  For example:
– An acquaintance of  Reporting Individual who was not 

present for the incident or immediately after the incident but 
who participated in one conversation a week later in which 
Reporting Individual recounted her version of  events, 
including information she had remembered since the 
incident, and noted that such information strengthened the 
Reporting Individual’s conviction that an assault had occurred

– The Reporting Individual is the best witness to testify on 
these points and other factors weigh against allowing this 
acquaintance to testify, because, for example, she was not 
present for the incident or immediately following the incident
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Evaluating Relevance (cont’d)



• Take note of  demeanor—and any changes in 
demeanor—of  parties and witnesses during the hearing

• Reporting Individual/Respondent may be affected by 
emotional component of  sexual misconduct allegations

• Range of  behaviors and emotional reactions vary
– May be confrontational or hostile
– May engage in nervous laughter, inappropriate smiling
– May be absence of  tears or emotion
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Demeanor



• Apply the policy definition of  Affirmative Consent to the 
information presented in the report about Reporting 
Individual’s specific words or actions that Respondent 
considered to indicate consent for each of  the sexual 
activities that took place  

• Decide what questions, if  any, you need to ask to determine 
whether the policy was violated  
– The decision makers must evaluate and determine 

whether words or actions indicated consent
• If  unclear from the investigative report, ask questions to 

evaluate effect of  any alcohol use on ability to consent
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Seeking Facts Related to Consent



• Apply your policy definitions related to incapacitation 
and use of  alcohol or other drugs to the information 
presented in the investigative report

• As necessary, seek additional relevant information from 
individuals as to parties’ consumption, behavior, and 
conduct

• Be sensitive but ask direct questions
• Remember to account for the challenges related to 

alcohol use (lack of  memory, inability to provide detail, 
Reporting Individual’s intermittent consciousness, etc.)

109

Inquiring about Potential Impact of  Alcohol/ 
Incapacitation on Ability to Consent



• A key component of  the investigation is the exhaustive 
search for corroboration

• The Panel has discretion to further explore 
corroboration, as it deems necessary
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Corroboration



• Accept the information 
• Ask for what purpose the party is providing the 

information
• Take a break and consult with the Title IX Coordinator 

before asking any substantive questions
– Consider the need to consult with an expert to analyze 

any such information, as contemplated in OCR guidance
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Medical Information



• In general, prior consensual relationships between the 
Reporting Individual and the Respondent are admissible

• Decision makers should approach this topic carefully, and 
only with the guidance of  the Title IX Coordinator

• Decision makers should not ask questions about the 
Reporting Individual’s sexual history with anyone other 
than the Respondent (per OCR guidance and Enough is 
Enough)

• The Panel may consider its relevance, based on articulable 
facts, to explain physical injury or trauma
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Prior Sexual History



• Previous good faith allegations, criminal convictions, and campus 
findings may be relevant to determination of  violation and sanctions
– Inconsistency in OCR guidance and Enough is Enough

• Develop questions that probe:
– Intent/state of  mind/motive
– Absence of  mistake
– Pattern
– Identity

• Using prior misconduct of  the Respondent
– “Weigh… whether there have been other harassment complaints about 

the same individual” (2011 DCL, p. 5)
– “Past findings of  domestic violence, dating violence, stalking or sexual 

assault may be admissible in the disciplinary stage that determines 
sanction”  Education Law § 6444(5)(c)(vi)

113

Respondent – Prior Bad Acts & Pattern 
Evidence



• After each person meets with the decision makers, they 
should pause to discuss any information that was 
presented that (a) was not provided in the investigative 
report and (b) may be relevant to deliberations 

• New or different relevant information may require 
follow up and may need to be shared with one or both 
parties
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Conferring During the Hearing



• The investigative report may contain or reference physical 
evidence (e.g., injuries and photographs of  injuries, medical 
records, screen shots of  emails, text, social media, audio 
recordings of  voice mail, security monitoring videos, etc.)

• If  a party shares physical evidence (or information regarding 
same) for the first time at the hearing, the decision makers 
should take a break to confer and determine whether it is 
relevant, and if  so, should inquire about the 
evidence/information

• Remember, according to OCR, institutions should consult with 
an individual with expertise in interpreting such evidence to 
determine its relevance and significance
– Forensic evidence is evidence based on science, such as blood tests 

or DNA
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Physical Evidence



• After reviewing the investigative report, the decision 
makers may decide that they need to meet with certain 
individuals to further evaluate the reliability of  
information provided

• It is also possible that the decision makers will want to 
further evaluate the reliability of  information provided 
directly to them during the hearing

• The decision makers are free to do so and should 
consider the evaluation factors set forth on the next 
slides
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Making Reliability (Credibility) 
Determinations as Part of  the Hearing Process



• Was each individual able to see, hear or know the information 
that individual provided?

• Was the individual’s ability to see, hear, know, remember or 
describe those things affected by any physical, mental or 
intellectual deficiency?

• How well could the individual discuss the detail of  what the 
individual saw, heard, and remembered?

• Does the individual have any interest in the outcome of  the case, 
bias, prejudice or other motive that might affect information 
provided?

• Did the individual provide information in a convincing manner?
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How To Evaluate Reliability



• What was the individual’s demeanor?
• Was the testimony uncertain, confused, self-contradictory or 

evasive?
• How does the information provided by the individual fit with 

other information revealed during the investigation, including the 
information provided by the parties and others?
– Is it contradicted or supported by the other information provided?
– Does it make sense?
– Is it plausible in light of  the known information?
– Does it make sense in the context of  these individuals?  This 

setting?
– Does it ring true?
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How to Evaluate Reliability (cont’d)



• When there are no witnesses 
– In the situation where there are no witnesses—the Reporting 

Individual’s word against the Respondent’s—the decision makers 
will have to look at all the facts and circumstances surrounding the 
allegations to determine if  there is reasonable cause to believe that 
the charged conduct occurred 

– Consider the following:
• “He says/she says” cases are very typical, and this fact alone never 

means the complaint should be closed simply because the 
Respondent issues a blanket denial nor does a policy violation 
automatically follow

• The decision makers can assess and note Reporting Individual and 
Respondent’s demeanor, non-verbal behavior, and inherent credibility.  
As much as possible, credibility assessments should be tied to these 
and similar examples of  concrete behavior or incidents
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Deliberations



• When there are no witnesses (cont’d)
– A complaint or response replete with factual detail can 

be assessed against blanket accusations or denials that do 
not have any supporting detail

– The substance, timeline, and chronology of  statements 
should be carefully reviewed for internal consistency

– Follow up on any admissions of  behavior and/or denials 
contained in the investigative report during the hearing 
phase

– Consider the inherent plausibility of  any explanations 
given
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Deliberations (cont’d)



• When there are no witnesses (cont’d)
– Has the Reporting Individual told anyone else of  the 

alleged harassment?
– Did others witness any change in behavior by the 

Reporting Individual or Respondent after the alleged 
harassment?

– Consider the timing of  the complaint in relation to the 
occurrence of  the behavior

– Is there a pattern of  similar complaints made by others?
• OCR guidance v. Enough is Enough
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Deliberations (cont’d)



• Other important things to keep in mind
– The process must be balanced and fair
– The parties must have an equal opportunity to present 

relevant witnesses and evidence
– If  the Respondent gets to present character witnesses, the 

Reporting Individual should have that opportunity as well
• While it is important to provide a prompt resolution, it is 

equally important to conduct a thorough fact-finding 
process and deliberation.  As you hear testimony, identify 
areas or topics about which you feel you should know more 
before deciding.  In that event, consider whether the 
Reporting Individual and/or Respondent must be consulted 
again and, if  so, give equal opportunity for each to respond.
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Deliberations (cont’d)



• Three key considerations for deliberations in sexual assault cases
1. Evidence of  Force:  What is the evidence indicating use of  force, if  
any?

• Evidence of  force points to a policy violation
2. Evidence of  Incapacity:  What is the evidence that the Reporting 
Individual was incapacitated, if  any?  Did the Respondent know of  
the Reporting Individual’s incapacity or should s/he have known?

• Evidence of  incapacitation may include that the Reporting Individual 
was: 

– asleep
– using alcohol or drugs
– unconscious 
– developmentally disabled
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Deliberations — Consent



• If  any of  these are true then you must consider the following:
– Did the Respondent know?  If  yes, then the Respondent violated the 

Sexual Misconduct Policy
– Are there objective factors supporting the conclusion that the 

Respondent should have known that the Reporting Individual was 
incapacitated? If  yes, then the Respondent violated the Sexual 
Misconduct Policy

3. Evidence of  Consent:  What specific words (or actions) by 
the Reporting Individual reasonably indicated to the 
Respondent that s/he had consent for each of  the sexual 
activities that took place?

• If  statements and evidence provide enough information to 
determine that words or actions were used that provide 
reasonable indication of  consent, then there was no policy 
violation
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Deliberations — Consent (cont’d)



• Once you have made a determination of  responsibility, 
refer to your policy regarding range of  possible sanctions
– Confer with the Title IX Coordinator about institutional 

history for identical or similar offenses
• Also consider whether community remedies might be 

advisable:
– “If  a school uses its student disciplinary procedures to meet 

its Title IX obligation to resolve complaints of  sexual 
violence promptly and equitably, it should recognize that 
imposing sanctions against the perpetrator, without additional 
remedies, likely will not be sufficient to eliminate the hostile 
environment and prevent recurrence as required by Title IX” 
(OCR 2014 Q&A at 25)
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Sanctions



• Clery regulations and Enough is Enough 
require a rationale for both the 
determination as to responsibility and 
sanction(s), if  applicable
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Rationale



• Parties must receive simultaneous written notice of  the result 
that includes an explanation of  the decision makers’ rationale for 
both finding of  responsibility and sanction(s), if  any
– Is your practice to meet with the parties individually to discuss the 

outcome?
• Notice of  result/outcome should include information about 

appeal rights
– Education Law § 6444(5)(b)(iii) requires institutions to allow parties 

“access to at least one level of  appeal of  a determination” and 
further provides that “in order to effectuate an appeal, a 
respondent and reporting individual … shall receive written notice 
of  the findings of  fact, the decision and the sanction, if  any, as well 
as the rationale for the decision and sanction.”
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Notice of  Result/Outcome



Appeals
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• An appeal is an objective review of  what has already 
been determined
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What is an Appeal?



• Enough is Enough requires New York institutions:
– To have at least one level of  appeal of  a determination 
– Decided by a panel
– That is equally available to both parties

Education Law § 6444(5)(b)(iii)
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Appeal Standards



• OCR suggests limited grounds for appeal:
• Procedural error 
• Previously unavailable relevant evidence that could 

significantly impact the outcome
• Sanction that is substantially disproportionate to 

finding(s) of  responsibility
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Appeal Standards



• First, there is a gatekeeping function
– Determine whether there are grounds to have the 

Appeals Panel hear the appeal
• Once it is determined that there are grounds to 

proceed, the Appeals Panel should receive and review 
all materials considered by prior decision makers 
– Appeal panelists may or may not meet with anyone with 

whom the decision makers met
– Appeal panelists may meet with the investigator or 

decision makers
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Scope of  Review on Appeal



Decisions Appeals Panels can make after reviewing the appeal:

• Uphold the original decision [defer]

• Send the matter back to the decision makers [remand]:
o when there is a procedural irregularity that could be corrected in a 
review or the presentation of  previously unavailable relevant information that 
could significantly impact the result of  the decision makers’ determination
o with a recommendation that the sanction be modified, together with an 
explanation of  why the original sanction is deemed inappropriate 
o if  substantial reason for such action has been presented

• Send the matter to new decision makers if  substantial reason for such action 
has been presented [de novo review]
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Actions on Appeal



• When reviewing the materials considered by the prior decision 
makers, appeal panelists should do so with an understanding 
of  the dynamics of  and the trauma associated with sexual 
violence

***
The Appeals Panel should not 

simply rubber stamp the underlying determination

***

• Parties must receive simultaneous written notice of  the result 
of  the appeal, which must include an explanation of  the 
Appeals Panel’s rationale for its decision
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Actions on Appeal



Concluding Thoughts and 
Best Practices Recommendations 

Based on Recent Case Law 
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Concluding Thoughts

• Provide involved students with as much information as possible—
procedural and substantive
– Share all investigation and other documents and allow an opportunity to 

respond, including on appeal
• Provide all parties a meaningful opportunity to participate in the 

process—including allowing them to identify witnesses and offer any 
information they consider relevant—and ensure parties understand 
what information will be provided to the decision maker(s)

• Ensure that your process calls for using “two heads” where vulnerable 
to challenges for lack of  impartiality or errors

• Remain mindful of  the 60-day timeframe suggested by OCR, but also 
weigh real world considerations and be equitable in deciding to alter 
the timeframe at the request of  either party.  Of  course, document the 
reason for any extension



Concluding Thoughts

• Meticulously review the work of  your investigators and debrief  after 
every investigation; make necessary internal staffing and external hiring 
decisions to ensure your investigative reports are of  high quality and 
are defensible

• Carefully select and train your investigators to ensure skill, impartiality, 
and thoroughness

• Make sure the investigative report or any other written materials 
(including all communications related to a particular matter) are written 
in a neutral and impartial manner

• Think hard about a model in which the investigator (or even two 
investigators) complete the investigation, findings, determinations of  
responsibility, and determine or recommend sanctions
– If  you have such a model, consider a review process involving two or more 

trained individuals who have discretion to question or test the investigator’s 
findings, including by meeting with parties and/or witnesses



Concluding Thoughts

• Evaluate your process, policy, and trainings for vulnerability to 
allegations of  gender bias, and resolve any potential issues you 
uncover

• Ensure that your decision makers have thorough and neutral 
training that avoids using gendered language and invoking 
gender stereotypes

• In each matter, ask about and fully evaluate potential conflicts of  
interest of  decision makers

• Engage forensic medical examiners or other outside experts 
when interpreting information that is not within common 
knowledge



Our presentation materials have benefitted greatly 
from the wisdom of  higher education attorneys 

and administrators across the country who have shared 
their insight at numerous conferences we have attended. 

***

We are very grateful for opportunities to teach and 
even more grateful for opportunities to learn.
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Thank you



Questions?
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