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EMPLOYEE BENEFITS &
EXECUTIVE COMPENSATION

Employee Bene�ts for Same Gender Spouses in Wake of 
DOMA Challenges

Several states either permit individuals of the same gender to marry, or recognize such marriages if 
performed in other states. Other states prohibit such unions entirely.  For purposes of federal law, however, 
such unions are never recognized. The federal Defense of Marriage Act ("DOMA") states that the federal 
government will recognize a marriage only if the marriage is between a man and a woman. As a result of 
DOMA, an individual married to a person of the same gender is not considered a "spouse" for purposes of 
federal taxes, Social Security or employee bene�t plans governed by the Employee Retirement Income 
Security Act ("ERISA"). ERISA governs employer-provided retirement plans, health plans, life insurance plans, 
severance plans, and many disability bene�t arrangements.

An employer generally can choose to provide bene�ts made available to opposite-gender couples to 
same-gender couples. However, bene�ts that would be tax-exempt if offered to an opposite-gender spouse 
often are taxable when provided to a same-gender spouse. In addition, certain legal protections available to 
opposite-gender spouses under tax-quali�ed retirement plans generally are not available to same-gender 
spouses.

The Department of Justice recently announced that it would no longer defend DOMA against legal 
challenges. However, the Attorney General con�rmed that despite this decision, DOMA remains in effect.  
Accordingly, it appears that employers need to continue to treat same-gender couples as unmarried for 
purposes of federal law. This means that, for example, health bene�ts offered to the same-gender spouse of 
an employee will be taxable unless the spouse quali�es as the employee's tax dependent. Likewise, an 
employee with a same-gender spouse does not need the spouse's consent to designate a non-spousal 
bene�ciary under the employer's retirement plan.

At this point, it remains to be seen whether DOMA will be struck down by the courts, or repealed by 
Congress. Until and unless one or the other occurs, employers should abide by DOMA. Employers also, 
however, need to be aware of the requirements of state law. State law governs bene�ts not subject to ERISA, 
and controls the state tax treatment of employer-provided bene�ts.

If you have any questions regarding this LEGALcurrents, please do not hesitate to contact any member of our 
�rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500. ■


