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the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.

PRACTICE LEADER
Paul W. Holloway

pholloway@hselaw.com

PARTNERS

Thomas J. Hurley
thurley@hselaw.com

Samuel J. Palisano
spalisano@hselaw.com

Christopher M. Potash
cpotash@hselaw.com

Mark R. Wilson
mwilson@hselaw.com

COUNSEL
Leslie E. DesMarteau

ldesmarteau@hselaw.com

Lisa G. Pelta
lpelta@hselaw.com

Joseph E. Simpson
jsimpson@hselaw.com

Lori J. Stone
lstone@hselaw.com

ASSOCIATES

Brian S. Bennett
bbennett@hselaw.com

Cody R. Braithwaite
cbraithwaite@hselaw.com

John W. Brill
jbrill@hselaw.com

Diana Clarkson Holl
dholl@hselaw.com

Jesse A. St.Cyr
jstcyr@hselaw.com

BENEFITS LITIGATION
COUNSEL

Fred G. Aten, Jr.
faten@hselaw.com

Erika N. D. Stanat
estanat@hselaw.com

Megan K. Dorritie
mdorritie@hselaw.com

EMPLOYEE BENEFITS AND
EXECUTIVE COMPENSATION

http://hselaw.com/images/pdf/articles/VendorFeetDisclosureRules_Mar2012.pdf
mailto:pholloway@hselaw.com
mailto:thurley@hselaw.com
mailto:spalisano@hselaw.com
mailto:cpotash@hselaw.com
mailto:mwilson@hselaw.com
mailto:ldesmarteau@hselaw.com
mailto:lpelta@hselaw.com
mailto:jsimpson@hselaw.com
mailto:lstone@hselaw.com
mailto:bbennett@hselaw.com
mailto:cbraithwaite@hselaw.com
mailto:jbrill@hselaw.com
mailto:dholl@hselaw.com
mailto:jstcyr@hselaw.com
mailto:faten@hselaw.com
mailto:estanat@hselaw.com
mailto:mdorritie@hselaw.com


the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.
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An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.



the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

3

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.



the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.
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For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.

http://www.dol.gov/ebsa/participantfeerulemodelchart.doc
http://www.dol.gov/ebsa/regs/fab_2006-3.html


the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.
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Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.



the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:
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a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.



the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.
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Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.

http://www.dol.gov/ebsa/newsroom/tr11-03r.html


the relevant disclosure obligations, but compliance was not required if a �duciary chose not to seek the 
protection offered by these regulations. In contrast, compliance with the new regulations will be 
mandatory for all participant-directed account plans subject to ERISA (except SIMPLE or SEP IRAs), 
even if a plan has not opted to comply with Section 404(c)’s safe harbor and does not offer a QDIA.

General Information: Initial and Annual Disclosure Obligations
The following information must be provided automatically to all participants and bene�ciaries with 
investment-direction rights (including those who are eligible to participate but have not yet enrolled 
in the plan):

An explanation of the circumstances under which the participant or bene�ciary can give investment
    instructions.

An explanation of limitations on investment instructions, including a disclosure of transfer restrictions
    imposed on a particular investment alternative.

 For example, a plan may require participants to comply with restrictions imposed to prevent
                 “market timing” or excessive trading.

 Restrictions imposed by a particular investment option do not need to be disclosed 
                  under this requirement, but must be included in the investment-related disclosures 
                  described below.

A description of (or reference to) plan provisions relating to voting, tender or similar rights, 
    and a disclosure of restrictions on the exercise of those rights.

A list of the investment options included on the plan’s menu of investment options, if the plan 
    maintains such a menu. 

A list of the plan’s investment managers.

A description of any brokerage account or similar arrangement that allows the participant 
    or bene�ciary to select from options not on the plan’s speci�ed menu. 

An explanation of fees and expenses for general plan administrative expenses (excluding expenses
    represented in an investment option’s operating costs) which may be charged against his/her account,
    and a description of how those expenses will be allocated among participants‘ and bene�ciaries’ 
    plan accounts.

 Examples of included expenses: legal, accounting or recordkeeping expenses incurred 
                  by the plan.

 Examples of excluded expenses: the investment management fee paid by a mutual fund 
                  and included in its expense ratio.

 Examples of common allocation methods: 

  Expenses could be allocated pro rata (on the basis of account balances), 
                               a common method for expenses related in some fashion to investments.

  Expenses could be allocated per capita (i.e., each participant and bene�ciary 
                                pays the same amount), a common method for fees assessed on a per-account
                                basis, such as a per-participant recordkeeping fee.

An explanation of any fees or expenses which could be charged against his/her account 
    on an individual basis, rather than as a portion of costs borne by the plan as a whole, and which 
    are not re�ected in an investment option’s operating expenses.

 For example: loan processing fees, QDRO processing fees, investment advisory fees,
                  investment-related expenses (brokerage commissions, back-end loads, sales charges,
                  redemption fees, transfer fees, annuity contract charges, etc.).

The information must be provided when the participant or bene�ciary �rst becomes entitled to direct 
investments, and at least annually thereafter. The Department has con�rmed that these notice require-
ments do in fact apply to participants who are eligible to participate but have not chosen to contribute to 
the plan and who, as a result, do not yet have account balances. Although it is permissible to include the 
information in the plan’s summary plan description, the need to repeat disclosures annually and keep 
them up to date is likely to make a stand-alone document more ef�cient.  

Notice of a change in this information must be provided at least 30 days (but no more than 90 days) in 
advance of the change. If unforeseen circumstances or circumstances beyond the plan administrator’s 
control prevent timely notice of a change, notice must be given as soon as possible.  

For new participants or bene�ciaries, the plan can provide the most recent annual disclosure and any 
subsequent updates to that disclosure.

General Information: Quarterly Disclosure Obligations
Each participant and bene�ciary in a participant-directed plan is entitled to receive a quarterly account 
statement. Under the new regulations, expense disclosures must also now be provided on a quarterly 
basis. Presumably, most plan recordkeepers will include the expense disclosures in the quarterly 
statements plans already are required to provide. Many already do so, if not necessarily with the detail 
or in the format required by the new regulations.

The quarterly disclosure must inform the participant or bene�ciary of:

The dollar amount of the fees and expenses for general plan administrative expenses (excluding
    expenses represented in an investment option’s operating costs) which are actually charged 
    to his/her account, and a description of the services obtained in exchange for these expenditures.

The dollar amount of individual fees (e.g., loan charges, QDRO charges, individualized investment
    expenses such as brokerage commissions, back-end loads, sales charges, redemption fees,
    transfer fees, annuity contract charges, etc.) and a description of the services to which these 
    charges relate. 

 If these charges are disclosed as they are incurred or otherwise more frequently 
                  than quarterly, such as if the plan discloses loan charges on a loan con�rmation statement
                  when the loan is issued, the charges do not need to be repeated in a quarterly disclosure. 

To the extent that the plan utilized a “revenue sharing” arrangement, 12b-1 fees, sub-transfer agent
    fees or other such arrangements in order to have the plan’s investment options cover some of the
    plan’s administrative costs, a disclosure that some of the plan’s administrative expenses were paid 
    in this fashion.

Advance Disclosure for Designated Investment Options
At the time a participant or bene�ciary �rst becomes eligible to direct investments and each year 
thereafter, the plan must provide him/her with certain information about the available investment options 

Next Steps
Plan vendors and administrators should continue to prepare for the upcoming annual and quarterly 
compliance deadlines (August 30th and November 14th for most plans). The bulk of the compliance 
burden will fall on plan recordkeepers, who must coordinate with plan investment providers, assemble
the requisite information and program systems to track and generate the required disclosures. However, 
plan administrators must review the new disclosure documents to ensure that they comply with the 
regulations. In this regard, plan administrators may want to encourage their vendors to use the 
Department’s model disclosure chart.

For Assistance
If you have any questions regarding this LEGALcurrents, please contact any member of the HSE Employee 
Bene�ts & Executive Compensation Practice Area at 585-232-6500.

For example: loan processing fees, QDRO processing fees, investment advisory fees,
    investment-related expenses (brokerage commissions, back-end loads, sales charges,
    redemption fees, transfer fees, annuity contract charges, etc.).

For investments with �xed returns:

 Speci�ed information regarding the �xed or stated annual rate of return, the term of the
                  investment, and, if applicable, a disclosure regarding an issuer’s right to change the rate 
                  of return and instructions on how to obtain the current speci�ed rate.

 Information about individualized shareholder-type fees and expenses.

 Information about any restrictions or limitations on purchases, transfers or withdrawals.

 The URL of a website suf�cient to provide the name of the investment’s issuer, its objectives
                  or goals, its performance data (updated on at least a quarterly basis, or more frequently 
                  if required by law), and its fee and expense information.

For investments offering an annuity option:

 Name of the contract, fund or product offering the annuity option.

 The annuity option’s objectives or goals.

 Bene�ts and factors that determine the price of the guaranteed income stream.

 Limitations and fees applicable to withdrawals or transfers.

 Fees which could reduce the value of amounts allocated to the annuity option, such as
                  surrender charges, market value adjustments and administrative fees.

 A statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability.

 The URL of a website that is suf�cient to provide the above information (although 
                  the statement that an insurance company’s guarantee is subject to its long-term �nancial
                  strength and claims-paying ability need not be included) and which also includes 
                  a description of the distribution alternatives associated with the annuity option.

The Department has provided detailed instructions for determining much of the information that plans 
are required to provide, including rules regarding calculation of performance information and rules 
requiring the provision of certain information in keeping with speci�ed SEC rules. A plan �duciary or 
vendor charged with preparing disclosure information must be sure that all numbers have been calculated 
properly, and that all information re�ects the Department’s instructions.

The comparative disclosure document must include a prominent date, the name, address and telephone 
number of the plan administrator or the administrator’s representative, a statement that additional 
information is available at the websites listed in the chart, and instructions on how the participant can 
receive paper copies of the investment information made available on the web. Additional information 
can be provided if desired, so long as the information is not misleading.

Disclosure Following Investment
Following an investment in an investment option on the plan’s investment menu, a participant or bene�-
ciary must be provided automatically with any materials provided to the plan regarding his/her voting 
rights, tender rights, or similar rights, if those rights are passed through to him/her rather than being 
exercised by the plan �duciaries.

Disclosure Upon Request
A participant or bene�ciary may request a copy of a prospectus (or a short-form or summary prospectus 
approved by the SEC) for any investment option on the plan’s menu which is registered under the 
Securities Act of 1933 or the Investment Company Act of 1940. In the case of an investment option not 
registered under either Act, the participant or bene�ciary can request a disclosure document similar 
to a prospectus.

A participant or bene�ciary is also entitled to request:

Copies of any �nancial statements or reports connected with investment options on the plan’s menu, 
    if those materials have been provided to the plan.

A statement of the value of each share or unit of such an investment option.

A list of the assets of any such investment option deemed to hold “plan assets.”  

 Mutual funds are not considered to hold plan assets, meaning that the retirement plan owns
                  its shares in the mutual fund but is not considered to hold an interest in all of the underlying
                  investments of the mutual fund. In contrast, some other types of investment vehicles 
                  (such as collective trusts) are considered to be part of the plans which invest in that 
                  investment vehicle. The plans are considered to own not just an interest in the vehicle, 
                  but an interest in the stocks, bonds and other assets in which the vehicle invests.

It is worth noting that the safe harbor regulations under Section 404(c) of ERISA historically required this 
type of information to be available upon request, and required provision of a prospectus upon investment 
in an investment option registered under the Securities Act. Accordingly, this aspect of the regulations 
should not increase the disclosure burden for plans currently operating in compliance with Section 
404(c)’s regulatory safe harbor.

Proposed Additional Disclosure for Target Fund Dates
Plan vendors and administrators also should be aware that the Department has issued proposed 
regulations that, if �nalized, will require plan �duciaries to make additional disclosures to participants and 
bene�ciaries regarding plan investment options that are classi�ed as target date funds. These additional 
disclosures will apply regardless of whether the participant or bene�ciary selected the target date fund or 
was defaulted into the option due to failure to �le an investment election.

Target date funds typically are actively managed investment vehicles that gradually shift their asset 
allocation to more conservative investments as they approach and (usually) move past the target 
retirement year re�ected in the fund’s name. For example, a 2055 retirement date fund would assume 
that investors will reach age 65 in 2055, and gradually become more conservative as that year 
approaches and (usually) for some years after that date, until reaching its most conservative asset mix. 
While target date funds can provide valuable assistance for participants and bene�ciaries hesitant about 
managing their own assets and seeking automatic rebalancing and asset allocation adjustment, they are 
not guaranteed income vehicles, and often maintain a signi�cant exposure to equities even after the 
target date. They also often involve higher fees than non-target-date funds, since fees are paid to both 
the target date fund manager and the manager of underlying investment funds.

With these special issues in mind, the proposed rule will amend the QDIA and participant-level fee 
disclosure regulations to ensure that all participants and bene�ciaries (whether or not defaulted into
a target date fund) in participant-directed individual account plans receive comprehensive information 
they need to evaluate target date funds and how speci�c target date funds meet their investment 
objectives, including:

a description of the target date fund’s asset allocation, how the asset allocation will change over time,
    and the point in time at which the fund will reach its most conservative asset allocation;

a table, chart or other graphical illustration that illustrates how the asset allocation will change 
    over time;

if the fund includes a target date in its name or description, an explanation of the meaning and
    relevance of the target date, including the age group for which the fund was designed and any
    assumptions regarding contributions and withdrawals on or after the target date; and 

a statement that it is possible to lose money by investing in the target date fund, including losses 
    near or following retirement, and that the fund does not guarantee adequate retirement income.

The Department has proposed that the target date fund disclosure rules will become effective 90 days 
after the publication of �nal regulations in the Federal Register, so no action is required yet. However, 
plan �duciaries should think about the concerns intended to be addressed by the new disclosures, 
and consider ways to ensure that participants and bene�ciaries understand how target date funds work 
and the fees associated with them in advance of the �nalization of the regulations.

Collection of Information
Most plan administrators will depend on their recordkeepers to assemble and provide the required 
information. The recordkeepers, in turn, will depend on the managers of investment options to provide 
the investment performance and expense data required under the new regulations. The Department
has con�rmed that a plan administrator may rely in good faith on information provided by plan vendors 
and investment issuers.

Method of Disclosure
The regulations call for certain information to be provided via the Internet, although participants and 
bene�ciaries have the right to request paper copies of investment information provided in this fashion. 
With respect to the other information which must be disclosed, the Department is considering the extent 
to which electronic disclosure should be permitted. For now, Department of Labor Technical Release 
2011-03R (http://www.dol.gov/ebsa/newsroom/tr11-03r.html) provides interim guidance.

Interaction with Section 404(c)
Compliance with the new regulations is mandatory; compliance with the regulatory safe harbor under 
Section 404(c) of ERISA remains optional but generally advisable. Since the new regulations delete many 
of the existing Section 404(c) safe harbor disclosure requirements in favor of the disclosures required 
under the new regulations, the major administrative disadvantage of Section 404(c) compliance no longer 
exists.

However, there are still some special Section 404(c) disclosure rules. The plan still must inform 
participants that a plan is subject to Section 404(c) and that �duciaries are relieved of liability for the 
direct and necessary consequences of participants’ investment decisions. Fiduciaries of plans which 
offer employer stock also must maintain and disclose procedures to keep employer stock transactions 
and voting con�dential. In addition, the new regulations do not change the general design requirements 
governing the type of investment options that must be provided and the frequency with which investment 
changes must be permitted.
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should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2012 Harter Secrest & Emery LLP

ROCHESTER________________________
1600 Bausch & Lomb Place
Rochester, NY 14604-2711
585.232.6500

BUFFALO__________________________
Twelve Fountain Plaza, Suite 400
Buffalo, NY 14202-2293
716.853.1616

ALBANY__________________________
111 Washington Ave., Suite 303
Albany, NY 12210-2209
518.434.4377

NAPLES__________________________
5811 Pelican Bay Blvd., Suite 600
Naples, Florida 34108-2711
239.598.4444

8

Department of Labor Issues 2012 Effective Date 
for 401(k) Plan Investment Disclosures

In recent years, Congress, courts and regulators have focused a great deal of attention on the information
available to participants responsible for handling their own investments under employer retirement plans, 
and on the expenses incurred by those plans. In October 2010, the Department of Labor issued new rules 
requiring plan administrators to make certain types of information available to participants at speci�ed 
intervals and in a speci�ed format.  

While the Department of Labor had originally intended to require compliance as of January 1, 2012 
(for calendar year plans), the Department has extended the deadline. The new deadline requires that the 
�rst set of required disclosures be provided within 60 days after July 1, 2012 (the date that the 
Department’s vendor fee disclosure regulations become applicable; see our recent LEGALcurrents titled 
“Disclosure of Fees Received by Retirement Plan Service Providers.” This means that for calendar 
year plans, initial disclosures must be furnished to then-current participants and bene�ciaries no later 
than August 30, 2012. Quarterly disclosures must be furnished no later than 45 days after the end of 
the quarter in which initial disclosures are furnished (i.e., for calendar year plans, no later than 
November 14, 2012).

Background
Many retirement plans offer participants the right to control the investment of some or all amounts 
contributed to the plan on their behalf. Most of these plans offer participants the right to select from 
among a menu of investments, although some plans also offer access to brokerage accounts which 
provide a wider range of investment choices. Historically, the Department of Labor has taken the position 
that plan �duciaries must act prudently when selecting investments for inclusion on the plan’s menu, 
although this position has been challenged on occasion with some success. The 2010 regulations 
reiterate the Department’s position in this regard.

Leaving aside the extent of a �duciary’s responsibility for selection of a plan’s investment menu, Section 
404(c) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), indisputably 
provides that plan �duciaries are not responsible for the direct and necessary results of a participant’s 
investment selections from among a plan’s available options if, in fact, the participant has control over 
his/her account. The Department of Labor has issued regulations creating a “safe harbor” under Section 
404(c) for any �duciary who wishes to ensure that its plan’s participants will be held responsible for their 
own investment decisions. If a participant chooses not to make investment decisions, use of a “quali�ed 
default investment alternative” (“QDIA”) protects the �duciary against the consequences of making 
investment decisions on behalf of the participant.

Both the Section 404(c) regulations and the QDIA regulations require plan �duciaries to provide 
participants with certain information about the investments available to them and their right to control 
the investment of their plan accounts. Practitioners traditionally have recommended that �duciaries meet 

on the plan’s menu (not including options available only through a self-managed brokerage account). 
As with the general disclosures discussed above, the Department has indicated that disclosures must be 
made to all employees who are eligible to participate, even if they have not enrolled. New participants 
and bene�ciaries can be provided with the most recent annual disclosure.  

The information must be furnished in a chart, or in another format that allows easy comparison 
of the information. The Department has provided a model chart, available at: 
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc.

The participant or bene�ciary must receive:

A list of the names and investment type of the investment options on the plan’s menu of designated
    investment options.

A glossary of relevant investment terminology, or the URL for a website which will provide the glossary.

For investments without �xed returns:

 Speci�ed performance history data relating to the average annual rate of return, 
                  along with a disclaimer that past performance is not necessarily an indication of how 
                  the option will perform in the future.

 Benchmark data, based on speci�ed standards.

 Detailed information about individualized shareholder-type transaction and investment
                  expenses, purchase or transfer restrictions, the expense ratio, and the total annual operating
                  expenses for a one-year period expressed as a dollar amount for a $1,000 investment.

 A statement that fees and expenses are only one of several relevant factors when selecting
                  investments.

 A statement that the cumulative effect of fees and expenses can substantially reduce 
                  the growth of a retirement account, and that an example demonstrating the long-term effect
                  of fees and expenses is available at the Department of Labor Employee Bene�ts Security
                  Administration’s website.

 The URL for a website which will provide the participant or bene�ciary with information 
                  about each investment option’s issuer, goals or objectives, principal strategies, portfolio
                  turnover rate, performance data (updated at least quarterly, or more frequently if required 
                  by law), and fees and expenses.

  For employer securities:

   The plan administrator does not need to provide a portfolio turnover rate.

   The plan administrator generally does not need to provide fee and expense
                                  information unless the securities are held through a unitized fund.

   In lieu of providing principal strategies and risks, the plan administrator
                                  must provide a statement of the importance of a well-balanced and
                                  diversi�ed investment portfolio.

     The Department has made such a statement available for use 
                                      in bene�t statements in Field Assistance Bulletin 2006-3
                                      (http://www.dol.gov/ebsa/regs/fab_2006-3.html) and anticipates
                                      that the same language would be used in these disclosures.

     For employer securities not held through a unitized fund, the regulations
                                      provide an alternative de�nition of “average annual total return” from that
                                      provided for other investment alternatives.


