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EMPLOYEE BENEFITS

New Guidance For Participant 
Contributions To Small Plans

In recent years, employer handling of participant contributions to benefit plans, particularly 401(k) retire-
ment plans, has been a major area of United States Department of Labor (“DOL”) enforcement activity. 
Under long-standing DOL guidance, amounts deducted from a participant’s paycheck for contribution to a 
benefit plan are considered the property of the plan as soon as they can reasonably be segregated from the 
employer’s assets.  Participant repayments of retirement plan loans fall under the same rule.

Accordingly, if an employer retains those amounts in its own bank account rather than remitting them to the 
plan, the employer is considered to have taken a loan from the plan. Federal law prohibits these types of 
loans, and imposes penalties on employers who violate the prohibition. A non-compliant employer must 
remit the contributions to the plan, compensate the plan for earnings lost during the time the money 
remained in the employer’s possession, and disclose the late deposit on Form 5500.  In most cases, the 
employer is also subject to an excise tax penalty, and in extreme cases, may be subject to criminal prosecu-
tion.

From time to time, violation of the timely deposit rule occurs because an employer in financial difficulty 
impermissibly retains employee salary reduction contributions to meet the expenses of the business. In 
most cases, however, late deposits arise through innocent error, through a misunderstanding of the deposit 
rules, or because the employer and the DOL reach different conclusions as to the deadline for deposit. 
Although the outside time limit for the deposit of participant contributions and loan repayments to a 
retirement plan generally is the 15th business day of the month following the month the contributions would 
have been received in cash (in the case of contributions) or are paid to the employer (in the case of loan 
repayments), employers who can remit deposits sooner are required to do so. Likewise, welfare plan 
contributions must be deposited as soon as possible, even though the regulations set an outside time limit 
of 90 days from the date the contributions are received by the employer or the date such contributions 
would have been paid in cash if not contributed to the plan.

The DOL requires that contributions be paid over as soon as reasonably possible, and on audit often uses 
the date of deposit for payroll tax withholdings to identify the “reasonably possible” timeline for an employer. 
The DOL also has a tendency to consider contributions to be late deposits if paid later than the employer’s 
usual deposit date. For example, an employer who normally deposits contributions on the second day after 
the pay date might be considered late if contributions are deposited on the fifth day after the pay date. In 
some cases, the DOL has even looked to the earliest date of deposit, and considered any payroll periods for 
which the employer took longer to make a deposit to reflect late contributions. As a result, even well-
meaning employers with an efficient track record of timely deposits have often found the “as soon as 
reasonably possible” standard difficult to satisfy for every payroll period.

The DOL has now issued an amended regulation which gives small plans some certainty regarding the 
deadline for deferral deposits. For plans with fewer than 100 participants, contributions will now be 
considered timely if deposited not later than the seventh business day following the date payment would 
have been made in cash (or the date payment is received by the employer, in the case of loan repayments 
paid by the participant to the employer). Employers with small plans accordingly should review their deposit 
practices and strive to comply with this safe harbor. 
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While the DOL regulation states that employers with small plans who do not make deposits within the safe 
harbor timeframe will continue to have the timeliness of their deposits reviewed under the general “as soon 
as reasonably possible” standard, the DOL’s past practice suggests that auditors may be aggressive in 
requiring employers to demonstrate that circumstances justify deposits made beyond the safe harbor 
timeframe. The publication of this regulation also serves as an important warning to employers sponsoring 
plans with 100 or more participants that the timing of deposits is high on the DOL radar screen. Such 
employers should bear in mind that the standard of timeliness likely to be applied to them may well be 
significantly more stringent than the seven business day safe harbor timeframe, and be prepared to justify 
the timing of their deposits.

If you have any questions regarding any information in this LEGALcurrents®, please feel free to contact a 
member of the Employee Benefits and Executive Compensation Practice Areas at (585) 232-6500.  ■
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