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EMPLOYEE BENEFITS &
EXECUTIVE COMPENSATION

Disclosure of Fees Received by Retirement Plan 
Service Providers.

In recent years, the compensation of retirement plan service providers has drawn an ever-increasing
amount of attention. The Employee Retirement Income Security Act (“ERISA”) prohibits a plan’s service 
provider from receiving compensation in excess of a “reasonable” amount for services rendered, 
and requires plan �duciaries to select plan vendors in a prudent and well-informed fashion. However, 
as the �nancial marketplace and the retirement plan industry have grown more complicated and pioneered 
increasingly varied service and compensation arrangements, federal regulators have grown concerned that 
�duciaries simply do not have access to the information they need to make informed decisions. 

On July 15, 2010, the Department of Labor issued long-awaited regulations, detailing the information 
that “covered plan service providers” must disclose to retirement plan �duciaries.  The regulations modi�ed 
some of the more controversial requirements detailed in proposed regulations, but still require plan service 
providers to provide complete disclosure of compensation to be received and the services to be provided 
in exchange. A service provider who fails to comply faces severe penalties, as does a �duciary who fails 
to meet his or her obligations under the regulations. The regulations take effect July 16, 2011, and will 
apply to all covered contracts and arrangements, including contracts in effect before that date.

UPDATE FEBRUARY 2011: The Department of Labor announced an extension until January 2012.

The New Fee Disclosure Regulations
The regulations apply to “pension plans” covered under ERISA. Both de�ned bene�t and de�ned contributions
plans (such as 401(k) plans) are covered. In contrast, the regulations do not apply to individual retirement 
accounts (including SEP and SIMPLE IRAs), and they do not apply to welfare plans such as life insurance, 
health insurance, disability insurance and severance plans. The Department expects to issue separate 
regulations regarding welfare plans in the future. In the meantime, welfare plans remain subject to the 
general prohibition of unreasonable compensation and the general requirement of �duciary prudence. 
Finally, since most non-quali�ed deferred compensation plans are exempt from ERISA’s �duciary provisions, 
the regulations generally will not apply to non-quali�ed plans.

A “covered service provider” is a service provider which enters into a contract or arrangement to provide 
a covered type of service to a covered retirement plan and reasonably expects to receive $1,000 or more 
in direct or indirect compensation, regardless of whether payment will be made directly to it or to an af�liate 
or subcontractor. “Compensation” includes anything of value, whether in cash or kind. However, 
non-monetary compensation valued at $250 or less (in the aggregate over the term of the contract 
or arrangement) is disregarded.

Generally, the new regulations cover �duciary services, recordkeeping services and certain other services 
where the service provider is compensated on an indirect and/or investment-based fee basis. The regulations
set forth very speci�c de�nitions for the covered services:
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Services which are provided:

 ■ Directly to the covered plan as a �duciary.

  ■ As a �duciary to an investment contract, product or entity that is considered to hold
                               “plan assets” (such as collective trusts, certain hedge funds and certain private
            investment vehicles, but generally not including mutual funds) and in which 
      the covered plan has a direct equity investment (not including investments made  
      by the investment contract, product or entity in turn). 

  ■ Directly to the covered plan as a registered investment adviser.

 ■ Brokerage services or “recordkeeping services” to participant-directed de�ned contribution
       plans, such as most 401(k) plans, which involve the provision of “designated investment
     alternatives.” 

  ■ “Recordkeeping services” are services related to plan administration and monitoring
      of plan and participant/bene�ciary transactions, and the maintenance of plan 
      and participant/bene�ciary accounts, records and statements.

  ■ A “designated investment alternative” is an investment alternative identi�ed 
      by a �duciary as available for participant or bene�ciary investment, not including
      brokerage windows or similar arrangements which allow selection of investments
      not speci�cally designated by plan �duciaries.

 ■ The following services, if provided for indirect and/or transaction-based/investment-charged
     compensation: accounting, auditing, actuarial, appraisal, banking, consulting (with respect 
     to plan investments or the selection or monitoring of plan service providers), custodial,
     insurance, investment advisory (even if not registered), legal, recordkeeping, securities 
     or other investment brokerage, third party administration or valuation services.

  ■ “Indirect compensation” means compensation received from any source other than
       the covered plan, the plan sponsor, the covered service provider, an af�liate, 
       or a subcontractor receiving compensation from the service provider for services
       performed under the covered contract or arrangement.

  ■ “Transaction-based/investment-charged compensation” means compensation paid
       among the covered service provider, an af�liate or a subcontractor for services
       under a covered contract or arrangement that is set on a transaction basis, 
       such as commissions, soft dollars, �nder’s fees, and so forth, or is charged directly
       against the plan’s investment and re�ected in the net value of the investment,
       excluding amounts paid by an employer to an employee for the employee’s
       services. Compensation for non-�duciary services to a plan investment vehicle
       generally will not be included.

An entity is not a covered service provider simply because it is an af�liate of a covered service provider, 
or because it provides non-�duciary services to a plan investment vehicle. Each plan contract and 
arrangement will need to be evaluated individually to determine whether it is subject to the regulations, 
and to identify the covered service provider at issue.

2



If a contract or arrangement is subject to the regulations, the covered service provider must provide 
detailed information in writing.  In particular:

 ■ A description of the services to be provided under the contract or arrangement (excluding
     non-�duciary services provided to a plan investment vehicle that are not covered by the
     regulations), in suf�cient detail for the plan �duciary to determine whether the associated
     compensation is reasonable.

  ■ In the case of recordkeeping services, a speci�c description of all direct and indirect
      compensation for those recordkeeping services is required.

  ■ In the case of recordkeeping services which will be provided without explicit
      compensation, or which are subject to an arrangement for offsetting or rebating
      recordkeeping fees based on other compensation received, the covered service
      provider must provide the following additional information:

   ■ A reasonable estimate of the cost to the plan of the recordkeeping
       services, including an explanation of the assumptions underlying the
       estimate and the method by which the explanation was calculated, 
       taking into account the service provider’s customary compensation
       received for such services provided to similar clients or market rates for
       such services for similar plans.

   ■ A detailed description of the services to be provided.

 ■ If the service provider will be acting as a �duciary, a statement of �duciary status.

 ■ If the service provider will be acting as a registered investment adviser, a statement 
     of registered investment adviser status.

 ■ A description of the following types of compensation reasonably expected to be received,
     which must be suf�cient to permit the �duciary to evaluate the reasonableness 
     of the compensation and which may be provided as a monetary amount, a formula, 
     a percentage of plan assets or a per capita charge for each participant or bene�ciary, 
     or if none of these methods is appropriate, in any other reasonable way:

  ■ Direct compensation (i.e., compensation paid by the covered plan).

  ■ Indirect compensation (de�ned above), including the identity of the payer 
      of the compensation and a description of the services for which the indirect
      compensation will be received.

  ■ Transaction-based/investment-charged compensation (de�ned above), including  
      the identities of the payer and recipient(s) of the compensation and a description 
      of the services for which the compensation will be received.

  ■ Compensation for termination of the contract or arrangement, along with 
      a disclosure of how any prepaid amounts will be refunded.

   ■ Any such compensation must comply with the pre-existing requirement
       that all plan contracts and arrangements be terminable without penalty 
       on reasonably short notice.
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 ■ A description of the manner in which payment will be received, such as whether the service
     provider will bill the plan or deduct the fees directly from the plan’s account or investment.

 ■ In the case of a service provider offering recordkeeping or brokerage services to participant-
    directed de�ned contribution plans which involve the provision of designated investment
    alternatives, the service provider must provide, for each designated investment alternative, 
    a description of any compensation that will be charged against the plan’s account in connection
    with the plan’s acquisition, sale, transfer or withdrawal; a description of the annual operating
    expenses if the return is not �xed; and a description of any ongoing expenses in addition 
    to annual operating expenses (such as wrap fees, mortality and expense fees). This requirement
    can be met by providing the investment issuer’s regulated disclosure materials (such as 
    a legally mandated prospectus), so long as the investment is issued by someone other than 
     an af�liate of the service provider, the service provider does not know that the disclosure
    materials are incomplete or inaccurate, and the requisite information is included.

 ■ Unless the plan’s recordkeeper or broker provides the requisite information, a �duciary service
     provider who provides services to a plan assets investment vehicle in which a plan has 
     a direct equity investment must provide the plan with a description of any compensation 
     that will be charged against the plan’s account in connection with the plan’s acquisition, sale,
     transfer or withdrawal; a description of the annual operating expenses if the return is not
     �xed; and a description of any ongoing expenses in addition to annual operating expenses
     (such as wrap fees, mortality and expense fees).

At present, the disclosures need not be in any particular format, and can be furnished in a single 
document or in multiple documents containing the required information. The Department of Labor 
has requested comments on this issue, and is considering imposing additional formatting requirements, 
or requiring speci�ed information to be provided in summary form. In the meantime, service providers 
should seek to ensure that the information is provided in a format likely to be understood by a typical 
plan �duciary.

The mandated disclosures must be provided suf�ciently in advance of the date a contract or arrangement 
is initiated, renewed or extended to allow the �duciary to review them. In the case of a recordkeeper 
or broker offering an array of designated investment alternatives, disclosures connected to new additions 
to the array must be provided as soon as practicable, and always by the date the plan �duciary 
designates the new option as an investment alternative. A special rule also applies to investment vehicles 
not initially expected to hold “plan assets,” to allow time for compliance after the vehicle becomes a plan 
asset vehicle. Finally, for contracts and arrangements in existence on July 16, 2011, disclosures must 
be provided by that date.

If the service provider discovers an error or omission in its initial disclosure, it must so inform the plan 
�duciary as soon as practicable, and in any event within 30 days of the date of discovery. In the event of 
changes in the facts as initially disclosed, an update must be provided as soon as practicable, and 
generally within 60 days of the date the covered service provider becomes aware of a change in the 
information disclosed.

In addition to the initial disclosures, the service provider must provide any information requested in writing 
by a plan �duciary that is necessary for ful�llment of the plan’s reporting and disclosure obligations, 
generally within 30 days of the request. For example, the service provider is obligated to provide information 
necessary for the plan to �le an accurate Form 5500, or to provide accurate information to plan participants 
and bene�ciaries.
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Penalties for failure to comply with these disclosure rules can be imposed on the service provider, 
the �duciary or some combination of the two. Violation of these rules will constitute a violation of ERISA’s 
prohibition on “unreasonable” compensation arrangements. An entity which violates this prohibition 
will be required to make the plan whole for any losses, disgorge any pro�ts, and may be liable to pay 
substantial excise taxes. Accordingly, it is important for plan �duciaries to make sure their covered 
vendors have provided them with appropriate disclosures, and to obtain appropriate written assurances 
and indemnities to this effect.

However, the regulations acknowledge that �duciaries generally cannot verify whether a plan vendor has, 
in fact, complied with its obligations. If the plan �duciary makes a written request for any information that 
it discovers has not been disclosed, and reports any service provider who fails to respond within 90 days 
of such a request to the Department of Labor, the �duciary will not be subject to penalties as a result 
of the service provider’s non-compliance. The �duciary must report the non-responsive service provider 
within 30 days after the earlier of that 90-day deadline or the date the service provider refuses to comply 
with the disclosure request. The regulations provide a list of the information that must be reported 
in connection with a non-compliant service provider, and include a model reporting notice. Naturally, 
the plan �duciary must also consider whether it is appropriate to maintain a relationship with 
the non-compliant service provider.

Next Steps
The Department of Labor had previously enhanced the level of detail required when plans report plan 
expenses (including service provider compensation) on Form 5500.  For calendar year plans, the �rst 
Form 5500 subject to the enhanced requirement will be due on August 2nd (October 15th for calendar 
year plans �ling on extension). With the deadline fast approaching, service providers have already devoted 
signi�cant time to reviewing their compensation disclosures and ensuring that they have provided 
accurate information. However, retirement plan �duciaries and “covered service providers” now need to 
review the new regulations to determine what additional information must be disclosed.  

In short, service providers and plan �duciaries need to do the following:

 ■ Identify all arrangements subject to the new regulations.

 ■ In the case of plan service providers:

  ■ Verify that accurate compensation data exist and have been provided to client plans.

  ■ Verify that a written description of the services to be provided exists and accurately
      re�ects current operations.

  ■ Consider whether form disclosure documents are appropriate to the service provider’s
      relationships and, if so, prepare and provide form disclosures by July 16, 2011.

  ■ Identify clients whose arrangements require individualized disclosure and prepare 
      and provide such disclosures by July 16, 2011.

  ■ Update form service agreements and disclosure materials to meet the new standards
      by July 16, 2011.

  ■ Develop a process to ensure timely response to plan �duciary requests for additional
      information. 

  ■ Develop a process to monitor the continued accuracy of information disclosed 
      and provide timely updates to clients.
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 ■ In the case of plan �duciaries:

  ■ Review existing materials to identify relationships requiring more robust disclosure 
      of compensation, con�rm that written service agreements align with current 
      operations, and reach out to vendors to address any issues well in advance 
      of July 16, 2011.

  ■ Determine whether any issues identi�ed pose compliance concerns under current law
      and consult with counsel regarding any such concerns.

  ■ Develop a process for ensuring that new contracts and arrangements comply 
      with the new standards when initiated, renewed or extended.

  ■ Monitor receipt of required disclosures from covered service providers, and retain
      copies in the plan’s �les.

  ■ Follow up with any non-disclosing plan vendors believed to be covered by the new
      rule, and report non-compliance to the Department of Labor if the issue is not
      resolved.

  ■ Develop a process for reviewing and responding to updated disclosures.

  ■ Develop a schedule for periodic review of disclosures and a system for following up
      regarding perceived inaccuracies.

 ■ In both cases, watch for further guidance regarding the obligation of plan �duciaries and service
     providers to disclose compensation information to plan participants and bene�ciaries. Further
     regulation and/or legislation is expected in the near future.

Fiduciaries and plan vendors need to remember that even if a vendor’s services are not covered by the new 
regulations, the general ERISA requirements that compensation be “reasonable” and that plan �duciaries 
fully understand and approve of all services to be provided and all compensation to be paid continue 
to apply.

If you would like assistance or have questions regarding the new regulations, please contact a member 
of the HSE Employee Bene�ts & Executive Compensation Practice Area. ■
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