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With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law.  In 
addition, the end of the year brings a number of important deadlines.  To assist you with your year-end 
projects, this newsletter provides a summary of some important dates and new developments.

Important Reminders for 2012
■ The IRS has increased many of the limits applicable to quali�ed plans for 2013.  A table showing the new 

limits appears at the end of this newsletter

■ If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2012 if you have a calendar year plan year.  Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

■ If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2013, you 
must provide your annual notice by December 1, 2012 if you have a calendar year plan year. This applies 
regardless of whether you are using a traditional safe harbor or an automatic enrollment safe harbor.

■ If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2012 if you have a 
calendar year plan year.

■ If you have a de�ned bene�t plan, you must amend the plan document by the end of the 2012 plan year 
to re�ect the funding-based bene�t restrictions imposed by Section 436 of the Internal Revenue Code, if 
you have not already done so.  The IRS has issued model amendments.

■ If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year.  Generally, an amendment to a quali�ed retirement plan that takes effect during a plan 
year must be adopted before the end of the plan year, unless Congress or the IRS has granted an 
extension.  Some amendments must be made before the desired effective date (for example, if you are 
changing your contribution structure, an advance amendment may be required).  Changing a 401(k) or 
403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance of the start of 
the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe harbor plan 
during a plan year is quite limited.  Adding an automatic enrollment feature to a 401(k) or 403(b) plan 
may also require an amendment before the start of the plan year.
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■ Bene�t statements

■  Remember that bene�t statements must be provided for your participant-directed plans within 45
        days of the end of the quarter, and for non-participant-directed de�ned contribution plans by the
        deadline for �ling Form 5500 for the plan year.  If you have a participant-directed plan, your 
        statements must now include the information required by the Department of Labor’s participant
        fee disclosure regulations.

■  If you sponsor a de�ned bene�t plan, you must either provide employed participants with annual 
        notice of the availability of a bene�t statement on request, or with a bene�t statement once every
        three years.  Plans sponsored by employers with intranet sites may also be required to make
        certain information available on the intranet site within 90 days of �ling Form 5500.

■ Make sure that you or your insurer have provided all notices required under your group health plan this 
year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice. 

■ Most retirement plan participants are required to receive annual “required minimum distributions” after 
turning age 70½ and terminating employment with the plan sponsor (or after turning age 70½, in the 
case of a more-than-5% owner).   Time limits also apply to payment to bene�ciaries of deceased 
participants.  Each year’s payment must be made by December 31st, with the exception of a 
participant’s �rst required minimum distribution (due April 1st of the following year).  Make sure that 
your plan has arranged to make all required payments.

■ If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account this 
year.  The IRS has emphasized that plans generally should not be carrying forfeiture balances over from 
year to year.

■ If you sponsor a retirement plan for employees in Puerto Rico that is quali�ed under Puerto Rico’s tax 
laws (or dual-quali�ed in both Puerto Rico and the U.S.), talk to your Puerto Rican counsel about 
important year-end deadlines.  Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

■ If you sponsor a group health plan, you must provide (or, if you have insured coverage, ensure that your 
carrier provides) a Summary of Bene�ts and Coverage for open enrollment periods beginning on or 
after September 23, 2012.

■ Medical �exible spending account salary reduction elections will be capped at $2,500 per participant 
for plan years beginning on or after January 1, 2013.   For plan years beginning after December 31, 
2013, the $2,500 �gure will be indexed for cost-of-living adjustments.  If you have not imposed a 
salary reduction limit in prior years—or if you did impose a limit but it was greater than $2,500—you 
should communicate this change to plan participants during the next open enrollment period.  Also, 
you should amend your cafeteria plans to impose the $2,500 limit.  Although normally cafeteria plans 
must be amended on a prospective basis, the IRS has given plan sponsors until December 31, 2014 to 
make the plan amendment, provided the amendment is retroactive to the start of the plan year that 
begins on or after January 1, 2013.
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■ Employers that had to issue 250 or more Form W-2s for the 2011 tax year must report the value of 
health coverage on the Form W-2s it issues for its employees for the 2012 tax year (i.e., for the Form 
W-2s issued in January of 2013).  See our March 2012 newsletter for a more detailed discussion of 
this requirement at 
http://www.hselaw.com/images/pdf/articles/EB_IRS_Iusses_Clarifying_Guidance_Mar2012.pdf .

A Look Ahead at 2013
There are some important action items to bear in mind as 2013 gets underway:

■ If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “7” or “2,” your plan must be submitted to the IRS for reapproval by January 31, 2013 
unless you have taken the necessary steps by then to document your plan’s conversion to an IRS-pre-
approved prototype or volume submitter document for the future.  A plan sponsor whose EIN ends in 
“3” or “8” must submit an individually designed plan document for re-approval by January 31, 2014.  
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

■ You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2012 plan year.  You should coordinate with your recordkeeper to ensure 
timely compliance.

■ The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information.  You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals.  For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year.  This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2012 by 
no later than March 1, 2013.  Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnoti�cationrule/brinstruction.html.

■ Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2013.

Important Developments in 2012
A number of statutory and regulatory developments occurred in 2012 that affect employee bene�t plans.  
This segment of the newsletter summarizes the items we have found to be most relevant to our clients.

PPACA Guidance on Full-Time Employee Status and 90-Day Waiting Period
Beginning in 2014, PPACA’s “shared responsibility” provisions could result in �nancial penalties on certain 
large employers which do not offer health insurance to “full-time employees.”  New guidance provides a 
complicated safe harbor method employers can use to determine which employees are to be treated as 
“full-time” for purposes of the penalty provisions.  The agencies have also released guidance on how to 
apply the 90-day waiting period rule that will take effect beginning with plan years beginning on or after 
January 1, 2014.   A detailed analysis is available in our November 2012 newsletter at 
http://www.hselaw.com/images/pdf/PPACA_Full_Time_Guidance_November_2012_FINAL.pdf.

Fee Disclosure Regulations
The Department of Labor’s fee disclosure regulations took effect in 2012.  All covered vendors (generally, 
plan �duciaries, recordkeepers and brokers who make certain investment options available to the plan, 
investment advisers, including those providing services to a plan investment vehicle considered to hold 
plan assets, and certain vendors receiving indirect compensation or investment-based compensation) 
were required to provide their disclosure materials by July 1, 2012 (see 
http://www.hselaw.com/images/pdf/VendorFeesDisclosureRules_Mar2012.pdf). 
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If a covered vendor has not provided required information, timely follow-up is essential.  A non-responsive 
vendor must be reported to the Department of Labor within speci�ed timelines, or the plan �duciaries can 
be liable for signi�cant penalties.

Accordingly, it is important for your plan �duciaries to review their list of covered plan vendors, and make 
sure that they have received all required disclosures.  Plan �duciaries also need to con�rm that the 
information disclosed aligns with their understanding of the vendor relationship and fees, and that they 
continue to be con�dent that the services provided and fees charged are appropriate and cost-effective.

The Department of Labor has also enhanced requirements for provision of information to participants and 
bene�ciaries in participant-directed de�ned contribution plans (see 
http://www.hselaw.com/images/pdf/articles/2012401kPlanInvestDisclosure_Mar2012.pdf)). Disclosure 
materials containing the speci�ed information must be provided to all new employees who are eligible to 
participate in the plan (including eligible employees who do not elect to contribute) and bene�ciaries with 
investment rights, and annually to then-current eligible employees (whether or not they are contributing) 
and bene�ciaries.  The �rst set of materials was due by August 30, 2012.  In addition, certain information 
must be included on quarterly participant statements, starting with the 2012 third quarter statements due 
by November 14, 2012.

Looking ahead to 2013, plan �duciaries should coordinate with their recordkeepers to schedule the 
second year’s annual disclosures, with many recordkeepers targeting issuance in the early part of 2013.  
The Department of Labor has indicated that forthcoming supplemental guidance may include details on 
the timing for the second round of disclosures.

Continued Importance of Good Governance
Litigation involving poor performance by employer stock and/or assertions of excess payments to 401(k) 
plan vendors continued in 2012.  Regular, well-documented �duciary review of plan investments, vendors 
and operations remains an essential �rst line of defense.  The information received from vendors under 
the new fee disclosure regulations should facilitate this review.

Bene�t Restrictions under Section 436 of the Internal Revenue Code
The Pension Protection Act of 2006 requires de�ned bene�t plans to restrict lump sum payments and 
certain other special bene�ts and accelerated payments if the plan fails to satisfy certain funding thresh-
olds.  A plan may also be required to halt bene�t accruals, and may be prohibited from increasing 
bene�ts.  At the end of 2011, the IRS issued long-awaited instructions on amending de�ned bene�t plans 
to re�ect these restrictions, including model amendment language.  For most plans, amendments will be 
due by the end of the 2012 plan year.

Lifetime Income Options for Quali�ed Plans
De�ned bene�t plans (and some de�ned contribution plans) are required to offer life annuities to partici-
pants and their spouses.  Other de�ned contribution plans offer traditional annuities as a distribution 
option voluntarily, or have opened up their plan investment platforms to include new lifetime income 
investment products currently on the market.  In February, the IRS issued four pieces of guidance 
addressing various obstacles to efforts to make lifetime income options available under quali�ed plans 
and attractive to plan participants:

■  The IRS issued proposed regulations allowing more �exibility in calculating a distribution from a de�ned 
bene�t plan that is paid partially in the form of a lump sum and partially in the form of an annuity.  The 
proposed regulations have caused some controversy, since a number of practitioners disagree with the 
IRS’ position that statutorily de�ned actuarial assumptions must be used for the annuity portion of the 
distribution under current regulations.
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■  The IRS issued proposed regulations intended to modify the required minimum distribution rules to 
accommodate the use of longevity annuity contracts.  These products provide income protection late in 
life, preserving �exibility for longer than under typical life annuity products while still offering protection 
against outliving one’s savings.

■ Revenue Ruling 2012-3 offers new certainty regarding the spousal consent rules applicable under 
deferred annuity contracts offered under de�ned contribution plans.

■ Revenue Ruling 2012-4 addresses the application of bene�t protection rules and bene�t limitations 
when a de�ned bene�t plan accepts a rollover contribution from the plan sponsor’s de�ned contribu-
tion plan.

The IRS and the Department of Labor have both stated an intention to continue to look at new ways to 
facilitate lifetime income options.  Separately, a number of plan vendors have begun offering new lifetime 
income investment products, which offer more �exibility than traditional annuity contracts and thus may 
have more appeal to plan participants concerned about portability and investment control.  Ultimately, 
however, while the various types of lifetime income payment options have the signi�cant advantage of 
protecting retirees against the dangers of outliving their income or losing assets to market downturns, 
they come with risks and expenses of their own.  Accordingly, many employers remain hesitant to offer 
these options, and many employees fail to appreciate their advantages.

Pension Funding Reform
On July 6, 2012, the Moving Ahead for Progress in the 21st Century Act (“MAP-21”) was signed into law.  
The pension aspects of MAP-21 aim to stabilize the segment rates used to calculate minimum funding 
contributions to de�ned bene�t plans, which can lower such contributions under the current rate struc-
ture.  The new law also increases PBGC premiums for sponsors of single and multiemployer de�ned 
bene�t pension plans and allows excess pension assets to be used to fund retiree health and life insur-
ance bene�ts in certain circumstances.  Plan sponsors of quali�ed de�ned bene�t plans should contact 
their plan’s actuary for more information, to ensure compliance and to address any decisions that need to 
be made regarding application of the law in 2012.   

Cash Balance Regulations
The IRS has yet to issue new rules governing permissible interest rates under “hybrid” de�ned bene�t 
plans (e.g., “cash balance” and “pension equity” plans).  Originally proposed guidance on the market rate 
of return was more restrictive than practitioners had hoped, and the IRS is still reviewing comments.  The 
IRS recently con�rmed in Notice 2012-61 that �nal regulations will not be effective for plan years 
beginning before January 1, 2014.

Defense of Marriage Act
The federal Defense of Marriage Act (“DOMA”) currently prohibits spouses of the same sex from qualifying 
as “married” for purposes of federal law, although several states and a number of employers now 
recognize these marriages.  While employers are free to offer a variety of spousal bene�ts to same-sex 
spouses, DOMA requires that the bene�ts be treated for federal tax purposes as if the couple were 
unmarried.  In addition, a same-sex spouse generally is not entitled to the same protections afforded to 
opposite-sex spouses under quali�ed retirement plans.

A number of challenges to DOMA are currently pending in the courts, and some adverse rulings have 
been issued in the last year, including a late October Second Circuit decision.  At present, however, the 
law remains in effect, and employers must administer their plans accordingly.
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Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants.  There is no 
de�nitive standard regarding what quali�es as “reasonable.”  However, at a teleconference in 2011, the 
IRS suggested that it may make use of an informal presumption in favor of the reasonableness of an 
interest rate equal to two percent above the prime rate, and has since repeated this viewpoint.  This is not 
binding guidance, and many plans utilize alternative interest rates.  Nonetheless, the IRS comments 
highlight the fact that selection of a plan’s loan interest rate is a �duciary function, and must be carried 
out in a prudent fashion.  Plan �duciaries should document their rationale for selecting their plans’ 
interest rates, and should revisit the reasonableness of the chosen rate periodically. 

“De-Risking” of Pension Liabilities
Recently, GM and Ford attracted a great deal of attention by obtaining IRS permission to offer lump sum 
cash-outs to a number of their pensioners.  GM also purchased an annuity contract from Prudential 
Financial Inc. to cover a number of retirees who do not receive lump sum payments.  By cashing out or 
annuitizing these individuals, GM and Ford were able to eliminate a sizeable amount of ongoing pension 
liabilities.  Separately, other employers are attempting to reduce ongoing pension exposure via techniques 
such as enhanced access to lump sum payments for future retirees, new investment products designed 
to limit investment volatility, changes in de�ned bene�t plan design intended to facilitate predictability of 
bene�t obligations, and movement to de�ned contribution plans.

 While some or all of these options may have merit in a given employer’s situation, the employer needs to 
consider all the facts and circumstances carefully before deciding what course of action best suits its 
needs.  For example, an employer wanting to follow in GM and Ford’s footsteps and cash out retirees who 
are already receiving bene�ts needs to apply to the IRS to ensure that doing so will not violate federal 
restrictions on post-retirement changes in pension payments, and needs to understand the impact of 
such an action on the plan’s funded status and cash-�ow needs.  An employer considering a new 
investment product needs to be sure it understands associated liquidity constraints, limits on potential 
returns, associated fees, and other aspects of the product.  An employer considering purchase of an 
annuity contract should bear in mind that interest rates are currently at historic lows, meaning that plans 
are likely to �nd annuity contracts priced at historically high levels.   Any “de-risking” efforts should be 
discussed with the plan’s actuary and investment professionals as well as with counsel.

FICA Tax Ruling Affecting Severance Bene�ts
A recent Sixth Circuit ruling rejected the IRS’ narrow de�nition of the types of reduction-in-force sever-
ance bene�ts that qualify for exemption from payroll taxes.  The ruling con�icts with a prior Federal Circuit 
ruling, and is not binding outside the Sixth Circuit.  However, employers should consider consulting their 
tax advisers about their options if they have undergone a reduction in force or similar event in recent 
years.  More information is available at 
http://www.hselaw.com/images/pdf/tax%20refund%20opportunity.pdf.

COBRA Audit Guidelines
On March 26, 2012, the IRS issued new COBRA audit guidelines.  If you administer some or all of your 
COBRA program in-house, you may want to consider reviewing your current processes to con�rm that you 
are in compliance with regulatory requirements and that you have solid documentation of COBRA 
compliance, such as timely provision of COBRA notices.  If you outsource this function, you may want to 
ask your vendor to con�rm that it maintains the records the IRS has indicated it would request in the 
event of a COBRA audit. 
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IRS Letter Forwarding Program No Longer Available To Find Missing Participants
Historically, a plan administrator seeking to locate a plan participant could ask the IRS to forward noti�ca-
tion of the participant’s plan bene�t.  The IRS has now discontinued this feature of its letter forwarding 
program.  In light of the limitations always applicable under the IRS program, many plan administrators 
used commercial locator services prior to or in conjunction with the IRS program, so the impact of this 
change should be minimal.  The Social Security Administration continues to offer a forwarding service.

De�ned Bene�t Plan Funding 
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary 
as the annual valuation approaches.  Bear in mind that an underfunded de�ned bene�t plan may restrict 
your ability to earmark funds for payment of executive compensation bene�ts.  In addition, your plan’s 
funded status may affect its ability to offer lump sum payments and any other payment in excess of the 
single life annuity payment amount.  Changes in your plan’s funded status (among other factors) may also 
impact your ability to comply with debt covenants and credit facility obligations.   As always, if you have 
business acquisitions, divestitures, restructurings or downsizings coming up, bear in mind that such 
situations may trigger PBGC reporting obligations.  Your plan’s funded status can make a difference as to 
whether you need to �le a report and whether further action is required if you are required to report.

New Standards for Compensation Committee Independence and Independence
of Compensation Advisers
In September 2012, the NYSE and NASDAQ issued new proposed amendments to their listing standards 
related to compensation committee independence and the independence of compensation consultants, 
legal counsel and other advisors pursuant to the Dodd-Frank Act.  The SEC is expected to approve these 
rules by year end, although there are differences between the proposals so the SEC may ask the 
exchanges to sync up their approaches.  Although the new compensation committee independence rules 
generally do not apply until 2014, public companies should plan on the work that will be required during 
2013.  The project will involve the review of existing compensation committee members to see if they 
satisfy the new independence requirements, revisions to the director and of�cer questionnaire to solicit 
the information necessary to make the independence determination going forward, and certain required 
revisions to the compensation committee’s charter.  For now, companies should schedule adequate time 
on the board and compensation committee’s 2013 meeting calendar.

Generally, NYSE-listed companies will need to comply with the compensation consultant and adviser 
independence requirements by their annual shareholder meeting in 2014.  Generally, NASDAQ-listed 
companies will need to comply by their annual shareholder meeting in 2014, except that standards 
relating to the compensation committee’s authority to retain independent advisers and responsibility to 
consider adviser independence will be effective upon �nal rule approval by the SEC.  Public companies 
should begin to develop and plan for the implementation of procedures for conducting the independence 
assessment that will eventually be required for all advisers to the compensation committee (other than 
in-house counsel).  For instance, companies may want to develop questionnaires for compensation 
committee advisers so that the compensation committee may have the information needed to evaluate 
the independence of the adviser.

For more information, see our October 2012 newsletter on this topic at 
http://www.hselaw.com/images/pdf/NYSE_and_NASDAQ_Propose_Rule_Changes_FINAL.pdf.

Section 409A Corrections
Nonquali�ed deferred compensation arrangements often condition receipt of severance or change in 
control payments or other compensation on the employee’s execution of a release of claims, noncompeti-
tion agreement or similar document. These arrangements typically provide a period of time (e.g., 21 or 45 
days) during which the employee is allowed to consider the release, and a 7-day revocation period during 
which the employee may revoke the release after it is signed.
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However, the IRS has stated that a release provision will violate Section 409A of the Internal Revenue Code 
if it permits an employee to control the year in which the payment is made by accelerating or delaying the 
execution of the release, and that situation sometimes can arise as a result of waiver and release waiting 
periods.  The IRS has provided correction procedures to address this issue, and granted transition relief 
through December 31, 2012 with respect to provisions that were in effect as of December 31, 2010.  
Employers with potentially affected arrangements should be sure to review those arrangements and take 
any necessary corrective action before the transition relief expires.  See our November 2012 newsletter at 
http://www.hselaw.com/images/pdf/Year-End_Deadline_409A.pdf for more information at 

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation group 
for more information about the items discussed in this newsletter, or for assistance in other matters.  ■
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Updated Internal Revenue Code Limits

9

 

 2013 2012 
IRAs 

IRA Contribution Limit 5,500 5,000 
IRA Catch-Up Contributions 1,000 1,000 

IRA AGI Deduction Phase-out Starting at 
Joint Return 95,000 92,000 
Single or Head of Household 59,000 58,000 

SEP 
SEP Minimum Compensation 550 550 
SEP Maximum Compensation 255,000 250,000 

SIMPLE Plans 
SIMPLE Maximum Contributions 12,000 11,500 
Catch-up Contributions 2,500 2,500 

401(k), 403(b), Profit-Sharing Plans, etc. 
Annual Compensation 255,000 250,000 
Elective Deferrals 17,500 17,000 
Catch-up Contributions 5,500 5,500 
Defined Contribution Limits 51,000 50,000 
ESOP Limits 1,035,000 

 
205,000 

1,015,000 
 

200,000 
Other 

HCE Threshold 115,000 115,000 
Defined Benefit Limits 205,000 200,000 
Key Employee 165,000 165,000 
457 Elective Deferrals 17,500 17,000 
Control Employee (board member or officer) 100,000 100,000 
Control Employee (compensation-based) 205,000 205,000 
Taxable Wage Base 113,700 110,100 
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