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Important Reminders for 2009
■ If you have participant-directed investments and utilize a “Qualified Default Investment Alternative” 
    (“QDIA”) for “default” investments, you should provide your default investment informational notice 
    by December 1, 2009 if you have a calendar year plan year. Contact your third-party administrator 
    to find out how your administrator intends to administer this notice requirement, and whether it will 
    provide you with a notice.  

■ If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2010, 
     you must provide your annual notice by December 1, 2009 if you have a calendar year plan year. 
     This applies regardless of whether you are using a traditional safe harbor or an automatic enrollment 
     safe harbor.

■ If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor”
    plan, you must provide your automatic enrollment annual notice by December 1, 2009 if you have 
    a calendar year plan year.

■ All 403(b) plan sponsors must have a written plan in place before the end of the year, regardless 
    of whether the plan is subject to ERISA.  

■ Your plan must be amended to reflect changes made by the Pension Protection Act of 2006 
     by the end of the 2009 plan year.

■ If you want to make any amendments to your plan, you may need to adopt them before the end 
    of the current plan year. Some amendments must be made before the desired effective date 
   (for example, if you are changing your contribution structure, an advance amendment may be required).
   Changing a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment 
   in advance of the start of the plan year.  

■ Remember that benefit statements must be provided for your participant-directed plans within 45 days
    of the end of the quarter, and for non-participant-directed defined contribution plans by the deadline 
    for the Form 5500 for the plan year. If you sponsor a defined benefit plan, you must either provide
    participants with annual notice of the availability of a benefit statement on request, or with a benefit
    statement once every three years. If you are providing a benefit statement every three years, 
    the first one is due during the 2009 plan year.

■ Some provisions of the Heroes Earnings Assistance and Relief Tax Act of 2008 took effect this year.  
     If you have employees on military leave, make sure you are operating in compliance with the 
     requirements of this law.

■ Most plan participants are required to receive annual “required minimum distributions” after turning 
     70½ and terminating employment with the plan sponsor (after turning 70½ , in the case 
     of a more-than-5% owner).  However, the Worker, Retiree and Employer Recovery Act of 2009
     suspended this requirement for 2009 for defined contribution plans (see below for details).  
     Accordingly, your defined contribution plan will not need to make year-end required minimum 
     distributions.  However, you can choose to make the distributions as usual if you prefer.  Discuss your
     options with your recordkeeper.  Amendments reflecting this special rule will be due by the end 
     of the 2011 plan year. 
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■ The 2010 annual adjustments to bene�t and contribution limits have been released.  
     The IRS did not change any of the limits for 2010.

■ The IRS has issued updated notices explaining the tax treatment and rollover options associated 
     with plan distributions.  If your current notice is accurate, you may continue using it until 
     December 31, 2009.  Make sure your recordkeeper has switched to the new notices by 2010.

A Quick Look at Early 2010
Leaving aside the uncertainty regarding the impact of Congressional and state legislative efforts 
at health care reform, there are some important action items to bear in mind as 2010 gets underway:

■ If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s form
    5500 ends in “4” or “9,” your plan must be submitted to the IRS for reapproval by January 31, 2010
    unless you have taken the necessary steps by then to document your plan’s conversion to a prototype
    or volume submitter IRS-pre-approved document for the future.  A plan sponsor whose EIN ends in 
    “5” or “0” must submit an individually designed plan document for re-approval by January 31, 2011.

■ If your plan utilizes a prototype or volume submitter document which has been pre-approved 
    by the IRS, you must switch to an updated version of the document by April 30, 2010.  If you want 
    to apply for an individual determination letter, you must submit your application by that date as well.  
    If you have not yet heard from your document provider, contact your account representative.  
    Remember, even if you choose to wait until the �rst quarter of next year to switch to the updated
    document, Pension Protection Act amendments must still be approved by the end of the 2009 
    plan year. Talk with your provider about your options.

■ You will need to run the usual non-discrimination tests and con�rm compliance with applicable 
     bene�t and contribution limits for the 2009 plan year.

■ If your plan has not already authorized non-spousal bene�ciaries to make direct rollovers of deceased
     participants’ bene�ts, it must offer this option in 2010.

■ Many employers have made signi�cant reductions in their workforces.  If your workforce has
     decreased by 20 percent or more during the 2009 plan year (or when the 2009 terminations 
     are combined with related terminations in prior years), you will need to determine whether your 
     retirement plan has experienced a “partial termination.”  If it has, all “affected” participants must
     become fully vested.  If you think this might apply to your plan, contact a member of 
     Employee Bene�ts and Executive Compensation practice area to discuss the details of the partial
     termination analysis process.

■ A bill has been introduced in the House of Representatives to extend the COBRA premium assistance
    program, which is currently in effect and set to expire on December 31, 2009, until June 30, 2010.
    For more information about the implications of an extension, please see the “Subsidized COBRA 
    Coverage” section below.  

Important Developments in 2009
2009 featured a number of statutory and regulatory developments that affect employee bene�t plans, as 
well as a Supreme Court case. This segment of the newsletter summarizes the items we have found to be 
most signi�cant for our clients:
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Subsidized COBRA Coverage
The American Recovery and Reinvestment Act of 2009 (“ARRA”) introduced a 65% premium assistance 
benefit for COBRA eligible individuals whose COBRA eligibility results from the involuntary termination 
of a covered employee during the period from September 1, 2008 through December 31, 2009.  
The premium assistance is delivered by reducing an assistance eligible individual’s COBRA premium 
to 35% of the normally applicable COBRA premium. Employers who provide fully-insured health benefits 
must contribute the remaining 65% of the normally applicable COBRA premium but may seek 
reimbursement from the federal government by claiming a payroll tax credit on the employer’s 
quarterly Form 941. Employers who self-insure their health benefits are also able to claim this payroll 
tax credit.  Under ARRA, the premium assistance benefit is available for a period of up to nine months.  
For more information regarding the COBRA premium assistance program, see our newsletter at: 
http://hselaw.com/images/pdf/articles/Immediate%20Action%20Required%20COBRA%20Premium%20Subsidy.pdf.

On October 26, 2009, a bill was introduced in the House of Representatives to extend and expand 
the COBRA premium assistance program. At the time of this writing, the bill has not yet been passed. 
If it is passed, however, the bill would increase the subsidy period from nine months to fifteen months 
and extend subsidies to people eligible for COBRA due to a covered employee’s involuntary termination 
between January 1, 2010 and June 30, 2010. The bill also would expand the normally applicable 
maximum COBRA period of eighteen months to twenty-four months for certain individuals 
who lose health coverage due to a termination of employment or a reduction in hours that occurred 
on or after April 1, 2008 and before January 1, 2010. If the COBRA premium assistance program 
is extended, employers will have to make slight revisions to their current COBRA election notices, 
which should already include information about the premium assistance program. (The Department 
of Labor previously issued model COBRA notices for ARRA that are available at www.dol.gov/cobra.)  

WRERA Required Minimum Distribution Suspension
Congress enacted the Worker, Retiree and Employer Recovery Act of 2009, suspending required minimum 
distributions for defined contribution plans and individual retirement accounts. (Defined benefit plans 
were not affected.) Normally, a plan participant who has reached age 70½ and has terminated 
employment must commence distributions from his/her retirement plan by April 1 of the following year, 
using a payment schedule based on his/her life expectancy. (An employer’s 5% owner and the owner 
of an IRA must commence by the April 1st after turning 70½, regardless of whether he/she has also 
terminated employment.) If a plan participant or IRA owner dies, regardless of whether he/she had 
reached age 70½ as of yet, his/her beneficiary is also subject to the required minimum distribution rules, 
and generally must take payments based on a schedule determined by his/her life expectancy. 
Special rules apply if the beneficiary is a surviving spouse. Special rules also apply to Roth IRAs.

Once required minimum distributions begin, the participant or beneficiary must withdraw the required 
amount each year. Those withdrawals cannot be rolled over. However, in order to permit account balances 
to recover from the 2008 financial crisis, Congress has waived payment of the required minimum 
distribution due in 2009. Of course, participants and beneficiaries who want to receive payment 
can take distributions if they choose to do.

It is important to bear in mind that an individual who first attained age 70½ (or terminated employment, 
if later) in 2008 and was required to receive payment by April 1st of 2009 still had to take that payment, 
since the April 1st payment represents the amount due for 2008. However, he/she does not need 
to take the additional year-end payment that normally would be required. Furthermore, an individual 
who first attained age 70½ this year (or terminated employment, if later) and normally would have been 
required to commence payments on April 1st of 2010 will not need to receive an April payment. 
He/she will, however, need to make a 2010 withdrawal by the end of 2010.
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In some cases, beneficiaries must withdraw the complete account balance by the end of the fifth 
calendar year after the plan participant or IRA owner’s death.  2009 will not count towards the five years.

Plans have dealt with this suspension option in different ways, depending on their particular needs:
■ Continue to make payment as usual.
■ Continue to make payment as usual, but offer recipients a direct rollover option.
■ Make payment only if requested, without offering a direct rollover right.
■ Make payment only if requested, and offer a direct rollover right.

The IRS recently issued guidance indicating that any of these approaches was acceptable, and also 
offering some flexibility with respect to rollover rights associated with installment payment programs that 
offer payments exceeding the legally required amount but which normally extend over time periods too 
lengthy to allow the installment payments to qualify for rollover.  More information is available in IRS 
Notice 2009-82 (http://www.irs.gov/pub/irs-drop/n-09-82.pdf).

Section 403(b) Plans
All 403(b) plans must adopt a plan document by December 31, 2009, regardless of whether the plan 
is subject to ERISA. If you have not already done so, you should contact each vendor that receives 
contributions under the plan for a draft plan document, and contact vendors which may make transfers 
to or accept transfers from the plan for a draft information sharing agreements. Furthermore, although 
obtaining your vendor’s document is a good first step, our experience has been that vendor-supplied 
plan documents have not correctly stated all of the benefits offered under a plan. Review by legal counsel 
accordingly can provide valuable assistance. Additionally, legal counsel can provide advice regarding 
the many operational requirements for 403(b) plans that became effective at the beginning of this year.  
Note that a plan document which did not accurately describe the plan can unintentionally create an 
operational deficiency. Early action will make the process easier since vendors can require a month or 
more to finalize the plan documents, and some operational deficiencies can be remedied for less cost 
if the correction is completed by the end of 2009.

Funding Regulations
The IRS issued final regulations regarding the new defined benefit plan funding requirements created 
by the Pension Protection Act. If you sponsor a defined benefit plan, you should consult your actuary 
about the impact of these new rules.

Distribution Communications
On Labor Day weekend, the IRS issued new versions of the “special tax notice” that plans must provide 
participants who receive rollover-eligible distributions. There are now separate notices for distributions 
involving Roth 401(k) contributions and all other distributions. The new notices are included 
in IRS Notice 2009-68 (http://www.irs.gov/pub/irs-drop/n-09-68.pdf). Plans should switch to the
new notices no later than January 1, 2010.

Automatic Enrollment
The IRS issued final regulations governing the new types of automatic enrollment arrangements 
created by the Pension Protection Act. The IRS also issued some guidance with further details |
and examples over Labor Day weekend. If you offer an automatic enrollment arrangement, 
you should check with your recordkeeper and payroll staff to be sure that your procedures 
have been updated to reflect the final regulations and the Labor Day guidance. More information 
is available at http://www.hselaw.com/images/pdf/articles/automatic%20enrollment.pdf. 
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New York Health Insurance Extensions
In New York, adult children who are under thirty years old now have the right to access dependent 
coverage under their parents’ insured health plans. In addition, the “COBRA” period under New York 
insurance law for individuals who lose coverage due to loss of employment has been expanded from 
eighteen to thirty-six months. For details, see our newsletter at 
http://www.hselaw.com/images/pdf/articles/expansion%20of%20continuation%20coverage.pdf. 

Funding Notices
The 2008 plan year was the first for which defined benefit plans were required 
to issue minimum funding notices instead of summary annual reports. Calendar year plans’ notices 
were due in April 2009. The Department of Labor provided guidance governing these notices 
in Field Advisory Bulletin 2009-2 (http://www.dol.gov/ebsa/regs/fab2009-2.html). 
More information is available in our newsletter at 
http://hselaw.com/images/pdf/articles/DOL%20Model%20Funding%20Notice.pdf. 

Form 5500 Changes
Enhanced disclosure requirements for fees reportable on Schedule C of Form 5500 took effect 
for the 2008 plan year. For calendar year plans, filings were due at the end of July (October 15th, 
if an extension request was filed). For the 2009 Form 5500, employers should bear in mind that the 
Department of Labor has rolled out new standards requiring most plans to file electronically. 
The Department also recently issued more detailed guidance on the reporting requirements 
for Schedule C.

The Kennedy Case
The Supreme Court resolved a long-standing dispute regarding the enforceability of a divorce decree 
clause divesting the former spouse of any interest in the other spouse’s retirement benefits.  
In Kennedy v. Plan Administrator for DuPont Savings and Investment Plan, the Court ruled 
that a plan should follow its own plan document and beneficiary designation forms. More information 
about the case and suggestions for applying the case’s principles to your plan are available at 
http://hselaw.com/images/pdf/articles/Divorce%20Decrees.pdf. 

New York Power of Attorney
This September, extensive changes to the New York power of attorney statute took effect.  
Although pre-existing powers will remain valid until and unless revoked, plans that receive New York 
powers of attorney in connection with participants or beneficiaries should be sure to update 
their administrative procedures for reviewing and accepting post-August powers of attorney to reflect 
the new statute. More information is available at 
http://www.hselaw.com/images/pdf/articles/revnylawpwrattrny.pdf.  

Relief from “Red Flags” Rules
Guidance issued by the Federal Trade Commission confirms that retirement plans generally will not need 
to comply with the anti-identity-theft “red flags” rules in connection with plan loans or other activities.  
Of course, employers and plan fiduciaries should still be sure that appropriate precautions have been 
taken to protect participants’ personal information. More information about the “red flags” rules 
is available at http://www.ftc.gov/redflagsrule.
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New Special Enrollment Rights under CHIPRA
The Children’s Health Insurance Program Reauthorization Act of 2009 (“CHIPRA”) extended and expanded 
the scope of the State Children’s Health Insurance Program (formerly “SCHIP,” and now renamed “CHIP”).  
Speci�cally, CHIPRA introduced two new special enrollment rights, authorized States to subsidize 
premiums for employer-sponsored group health plan coverage for certain children (and, in some cases, 
their families), and established new notice and disclosure obligations for employers.  

Special Enrollment Rights: effective as of April 1, 2009, CHIPRA provides that a group health plan 
is required to permit an employee or a dependent who is eligible but not enrolled for coverage 
under the plan to enroll for coverage when (1) the employee or dependent’s Medicaid or CHIP coverage 
is terminated as a result of a loss of eligibility, or (2) the employee or dependent becomes eligible 
for premium assistance under Medicaid or CHIP.  In both cases, an employee must request coverage 
under the group health plan within sixty days of the special enrollment event.

Premium Assistance Subsidy: also effective as of April 1, 2009, CHIPRA provides that a State 
may elect to offer a premium assistance subsidy for “quali�ed employer-sponsored coverage” 
to targeted low-income children who are eligible for CHIP and to individuals under age 19 and entitled 
to Medicaid. The State will provide the premium assistance if it determines that subsidizing the child’s 
group health plan premiums is less costly than enrolling or maintaining the child in CHIP or Medicaid.  
CHIPRA requires employers to provide annual notice of the availability of premium assistance 
to its employees. The Departments of Labor and Health and Human Services are expected to issue 
model notices no later than February 4, 2010. Employer compliance is required as of the �rst plan year
beginning after the date on which the model notices are issued. More information is available 
in our newsletter at http://hselaw.com/images/pdf/articles/CHIPRA%20April%202009.pdf.

Michelle’s Law
Many group health plans only cover dependent children who are under the age of 19 or, if older, 
enrolled as full-time students. For plan years beginning after October 9, 2009 (January 1, 2010 
for calendar year plans), Michelle’s Law provides that if a group health plan conditions dependent 
coverage on student status, the plan must continue, for a period of up to one year, the coverage 
of a dependent child who is a full-time student but who has to take a “medically necessary leave 
of absence” from school due to a serious injury or illness. A group health plan must provide notice 
of the provisions of Michelle’s Law whenever the plan sends out a request for certi�cation of student 
status. Plan sponsors should consider whether their plan documents and/or summary plan descriptions 
need to be amended to re�ect the provisions of Michelle’s Law.  

Genetic Information Nondiscrimination Act
The Genetic Information Nondiscrimination Act of 2008 (“GINA”) generally prohibits a group health plan 
(or a health insurance issuer in the group market) from: (1) increasing the group premium or contribution 
amounts based on genetic information; (2) requesting or requiring a person to undergo genetic testing; 
and (3) requesting, requiring or purchasing genetic information prior to or in connection with enrollment, 
or at any time for underwriting purposes.  Interim �nal regulations issued by the Internal Revenue Service 
(“IRS”) and the Departments of Labor and Health and Human Services (“DOL” and “HHS”, respectively) 
make clear that “genetic information” includes information regarding an individual’s family medical history 
and that “underwriting purposes” includes changing deductibles or other cost-sharing mechanisms, 
or providing discounts, rebates, payments in kind, or other premium differential mechanisms. 
Relying on these de�nitions, the regulations prohibit a group health plan from requesting genetic 
information (i.e., asking questions about an individual’s family medical history) in a health risk assessment 
(“HRA”) prior to, or in connection with, an employee’s enrollment in the plan.  
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The regulations further prohibit a group health plan from offering a reward to individuals who complete 
an HRA that asks questions about family medical history, regardless of when the HRA is completed.  
In short, a plan or issuer may only collect genetic information through an HRA if no rewards are provided 
and the request for the genetic information is not made prior to or in connection with enrollment.  
In an effort to address the obvious problems these rules raise for employers who ask their employees 
to complete an HRA, the regulations provide that a group health plan may offer two different HRAs – 
one that offers a reward but does not solicit genetic information, and one that asks about family history 
and other genetic information but has no reward tied to it.  

GINA’s provisions are effective for plan years beginning one year after the legislation’s enactment date 
of May 21, 2008. This means for calendar year plans the effective date is January 1, 2010, but note 
that IRS and DOL representatives have informally commented that plan sponsors who collected genetic 
information through an HRA program prior to GINA’s effective date but who intend to use that information 
for “underwriting purposes” (i.e., to provide a reward to individuals who completed an HRA) in 2010 
will be deemed to have violated GINA.  

Mental Health Parity and Addiction Equity Act
The Mental Health Parity and Addiction Equity Act of 2008 (“MHPAEA”) requires a group health plan 
to offer mental health and substance abuse benefits on essentially the same terms as the medical 
and surgical benefits offered under the plan.   This means that plans that offer both medical 
and surgical benefits and mental health and/or substance abuse benefits must ensure that the financial 
requirements that apply to mental health or substance abuse benefits are no more restrictive 
than the predominant financial requirements that apply to substantially all medical/surgical benefits 
under the plan.  Also, the treatment limitations that apply to mental health or substance abuse benefits 
may not be any more restrictive than the predominant limitations that apply to substantially all medical 
and surgical benefits covered under the plan.  In practical terms, these requirements mean that a group 
health plan cannot have:

■ Lower annual or lifetime dollar maximums for mental health or substance abuse benefits;

■ More restrictive limits on the number of covered office visits, days of inpatient coverage, 
     or similar limits on the duration or scope of mental health or substance abuse treatments offered;

■ Higher co-pays, deductibles, or out-of-pocket limits for mental health 
     or substance abuse benefits; or

■ Exclusions for out-of-network treatment for mental health or substance abuse services, 
     if out-of-network benefits are provided for medical and surgical services.  

The MHPAEA requirements are effective for plan years beginning on or after October 3, 2009.  
The Department of Health and Human Services (“HHS”) was supposed to issue additional MHPAEA 
guidance by October 3, 2009, but HHS has indicated that regulations likely will not be issued 
until January 2010.  In the meantime, group health plans are expected to comply with the MHPAEA.  

HITECH
The Health Information Technology for Economic and Clinical Health Act (“HITECH”), which is a part of the 
American Recovery and Reinvestment Act of 2009 (”ARRA”), makes significant changes to the Privacy 
and Security Rules issued under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”).
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Specifically, HITECH: (1) makes the HIPAA Privacy and Security Rules applicable to business associates 
in the same way that they are applicable to covered entities; (2) establishes a notification requirement 
in the event of a security breach involving protected health information (“PHI”); (3) modifies certain 
individual rights described in the HIPAA Privacy Rule; and (4) strengthens HIPAA’s enforcement provisions.  
HITECH’s breach notification provisions, which became effective as of September 23, 2009, are described 
in more detail below. For more information regarding HITECH’s other provisions, please contact a member 
of the Employee Benefits and Executive Compensation practice. 

Breach Notification: HITECH imposes new obligations on a covered entity in the event of a security 
breach involving PHI. As a general rule, in the case of a breach of “unsecured PHI”, the covered entity 
is required to notify each individual whose information has been, or is reasonably believed to have been, 
accessed, acquired, or disclosed as a result of the breach. “Unsecured PHI” is PHI that is not secured 
through the use of a technology or methodology described in HITECH. In addition to notifying 
the individuals affected by a breach, a covered entity must also notify the Secretary of the Department 
of Health and Human Services (“HHS”) and, if a breach affects more than 500 individuals, media outlets.  
In most instances, notice must be provided to individuals, HHS and the media no later than 60 days 
after the breach is first discovered, or reasonably should have been discovered, by a covered entity.  
A covered entity may be relieved of its notice obligation if the covered entity performs a risk analysis 
upon discovery of the breach and determines that the impermissible use of the PHI did not pose a 
significant risk of financial, reputational, or other harm to the individual to whom the PHI relates, 
or in certain other instances where the breach was inadvertent or unintentional and the PHI 
that was accessed is not further unlawfully used or disclosed.  

The breach notification rules apply to business associates in the same way that they apply to covered 
entities. A business associate that discovers a breach must notify the group health plan without 
unreasonable delay and in no case later than 60 days after discovering the breach.  Upon learning 
of a breach from its business associate, the time period for the group health plan to notify affected 
individuals, HHS, and, if necessary, the media, begins to run. The time period for the group health plan 
may be even shorter in some cases because a business associate's knowledge of a breach is imputed 
to the health plan when the business associate is an agent of the health plan. 

As noted above, covered entities and business associates were required to begin complying 
with the new breach notification rules by September 23, 2009. HHS, however, will not impose 
sanctions for compliance failures until February 22, 2010.  

Plan sponsors should take the following steps to ensure compliance with HITECH’s 
breach notification rules:

■ Consider amending existing business associate agreements to directly require business associate
     compliance with HITECH and to require business associates to indemnify your group health plan 
     for the cost of complying with HITECH’s breach notification provisions when the business associate
     caused the breach;

■ Implement policies and procedures to follow in the event of a breach and update 
    your written HIPAA policies and procedures accordingly;

■ Update the group health plan’s HIPAA Notice of Privacy Practices to include a description 
     of your notification process and a participant’s right to complain about such process; and

■ Train your group health plan’s workforce members to comply with any notification processes 
     that are implemented.  
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Items Still Pending
The biggest question right now for employers and plan participants alike is the future of the U.S. 
health care system.  At this point, there is no way to know what changes (if any) will come out 
of the health care overhaul efforts in Congress, or how state efforts to expand affordable health care 
will fare.

The Supreme Court currently is considering a case that may clarify the scope of plan �duciaries’ authority 
to interpret plan documents and establish binding administrative rules.  Depending on the outcome 
of the case, changes to plan documents, administrative processes or both may be warranted.

In addition to the items on the legislative agenda, both the Department of Labor and the Internal Revenue 
Service have important guidance projects still awaiting release, some or all of which may be issued 
in 2010.  Employers should stay tuned for news about the following items in particular:

■ Pending Department of Labor guidance requiring enhanced disclosure to plan participants 
    about bene�t plan administrative costs and investment expenses, and enhanced disclosure 
    obligations from plan service providers to plan �duciaries.

■ Department of Labor regulations governing the provision of investment advice 
    to retirement plan participants.  Congress is also considering legislation in this regard.

■ IRS regulations governing cafeteria plans and �exible spending accounts, 
    particularly with respect to compliance with non-discrimination rules.

As always, please feel free to contact a member of the Employee Bene�ts amd Executive Compensation 
practice for more information about the items discussed in this newsletter, or for assistance 
on other matters. ■

hselaw.com This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and 
should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2009 Harter Secrest & Emery LLP
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