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 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.
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 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits
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 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits



 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.
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The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits

http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html
http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf
http://hselaw.com/images/pdf/dol_401k_new_rules.pdf
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179


 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 
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IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits
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 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.
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While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits



 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 
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and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits



 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.
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Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits

http://www.dol.gov/ebsa/healthreform/
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf


 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

8

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits



 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 
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If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits

http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf


 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.
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Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits



 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 
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health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits

http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf


 You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2011 plan year. You should coordinate with your recordkeeper to ensure 
timely compliance.

 The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”) requires 
group health plans to notify the Department of Health and Human Services (“HHS”) of all breaches of 
unsecured protected health information. You must notify HHS within 60 days of discovering a breach 
affecting 500 or more individuals. For breaches involving less than 500 individuals, HITECH requires a 
group health plan to keep a log or other documentation of such breaches that occur within a calendar 
year and to notify HHS of such breaches within 60 days of the close of the calendar year. This means 
that you must notify HHS of all breaches affecting fewer than 500 individuals that occurred in 2011 by 
no later than March 1, 2012. Noti�cations must be submitted online at 
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html. 

 Medicare Part D �lings for group health plans offering prescription drug coverage to individuals eligible 
for Medicare Part D are due March 1, 2012.

 Enhanced disclosure requirements for many retirement plan service providers take effect April 1, 2012 
for calendar year plans. Shortly thereafter, de�ned contribution plans with participant-directed accounts 
will also be required to provide more detailed information about plan expenses and fees to participants.  
Although the Department of Labor has extended the deadlines into 2012, plan �duciaries should be 
working with their vendors well in advance of these deadlines to make sure their plans will be ready to 
comply with these enhanced requirements. Failure to satisfy the new disclosure rules has the potential 
to give rise to substantial liability. 
  More information about the service provider disclosure rules is available in our previous
       newsletter at http://www.hselaw.com/images/pdf/articles/REV_SP_Disclosure_22211_FINAL.pdf

  More information about participant disclosure rules is available in our previous newsletter 
     at http://hselaw.com/images/pdf/dol_401k_new_rules.pdf 
Details on the extended effective date are available on the Department of Labor’s website at 
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25179. 

 De�ned bene�t plans using prototype or volume submitter documents must be restated into updated 
documents by April 30, 2012. If the plan sponsor wants to request an individualized determination 
letter, the application must be submitted by that date as well.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to PPACA.

Important Developments in 2011

2011 featured a number of statutory and regulatory developments that affect employee bene�t plans, 
as well as a potentially signi�cant Supreme Court case. This segment of the newsletter summarizes the 
tems we have found to be most relevant to our clients:

In-Plan Roth Conversions
If your 401(k), 403(b), or governmental 457(b) plan allows Roth contributions, the Small Business Jobs 
Act of 2010 gives you the ability to allow participants (and, if you so desire, surviving spouses and spousal 
alternate payees) to convert some or all of their non-Roth account balances into Roth funds. For the most 
part, an in-plan conversion operates in the same fashion as a rollover of non-Roth funds to a Roth IRA, 
but allows the funds to remain in your plan. As with a rollover to a Roth IRA, converted funds are taxable 
in the year of conversion as if the participant, surviving spouse or spousal alternate payee had taken 
a non-rollover distribution, but the participant then is entitled to the bene�t of the Roth rules allowing 
future distributions to be tax-free, if the Roth distribution conditions are met.

The individual making the conversion must be legally permitted to take a distribution of the funds he/she 
wishes to convert. For example, a participant in a non-terminating plan legally cannot access pre-tax 
elective deferrals while still employed, unless he/she is at least age 59½ or is disabled, and thus could 
not convert these funds into Roth funds. However, a plan may make funds available for in-service 
conversion that it has chosen not to make available for other types of distribution. For instance, a plan 
which normally does not permit any in-service distributions may permit a participant who is age 59½ to 
access elective deferrals for purposes of an in-plan conversion.

Despite these similarities to the normal distribution and rollover process, a conversion differs in some 
signi�cant ways from a normal rollover. For example, when a plan accepts a rollover from another plan, 
the recipient plan can impose its own distribution rules on the rolled over money, even if those rules are 
more restrictive than the original plan. In contrast, a conversion cannot adversely affect a participant’s 
right to receive a distribution of the converted funds. Converted amounts also must continue to count for 
purposes of determining whether a participant is under the $5,000 cash-out limit, even if your plan 
disregards regular rollover contributions. In addition, spousal consent is not necessary for a conversion 
even if it would normally be required for a rollover-eligible distribution under the plan, but converted 
amounts subject to the spousal consent rules remain subject to those rules after a conversion. Accord-
ingly, allowing conversions may be burdensome from a recordkeeping perspective. It is important to 
discuss the rami�cations of allowing conversions and the best way to design your conversion program 
with your recordkeeper.

Plans which allow in-plan Roth conversions must update their special tax notices accordingly, and must 
adopt amendments re�ecting the conversion feature by the later of December 31, 2011 or the end of the 
plan year in which the conversion feature was implemented.

New York’s Marriage Equality Act
New York has joined several other states and the District of Columbia in recognizing the legality of 
same-sex marriage for purposes of state laws and state taxation. However, the federal Defense of 
Marriage Act continues to govern federal taxation of employee bene�ts and the operation of employee 
bene�t plans which are subject to ERISA. Although the long-term future of the Defense of Marriage Act 
is in question, the law remains in effect pending resolution of the various legal challenges currently in 
progress in the courts.

Employers with New York employees who are married to spouses of the same sex need to be sure 
to understand their altered obligations under state law. In addition, employers should be sure that affected 
employees understand which bene�t programs remain subject to federal law. In particular, same-sex 
spouses are still not entitled to spousal protections under quali�ed retirement plans. Clear communication 
now allows employees to plan accordingly. More information about the governing rules and strategies 
to address your bene�t plans’ obligations are available in our newsletter at:
http://www.hselaw.com/images/pdf/TheNewYorkMarriageEqualityActsImpactonEmployeeBenefitPlans.pdf. 

CIGNA Corp. v. Amara
Earlier this year, the Supreme Court decided CIGNA Corp. v. Amara. The case involved a dispute regarding 
the extent to which employees were entitled to remedial action when their employer provided them 
with bene�ts communications that the Court considered misleading. Although the Court rejected 
the employees’ assertion that the misleading communications automatically prevailed over the plan 
document and therefore should be enforced accordingly, the Court remanded the case for further 
consideration of other possible remedies, and engaged in a lengthy discussion of the extent to which 
other sorts of remedies might be available. The long-term impact of the case remains to be seen. 
However, the case highlights the need for plan �duciaries to be sure that all bene�t communications 
are reviewed carefully before distribution to con�rm that they are up to date and accurate. 
More information about the case and recommendations for next steps is available in our newsletter at: 
http://hselaw.com/images/pdf/making%20sure%20your%20benefit%20plan%20communications%20are%20accurate.pdf. 

IRS Announces New Voluntary Classi�cation Settlement Program
The IRS has initiated a new Voluntary Classi�cation Settlement Program that provides relief from federal 
employment taxes for taxpayers that agree to treat misclassi�ed workers prospectively as employees.

To be eligible for the program, a taxpayer must have consistently treated workers as nonemployees, 
must have �led all required Form 1099s for the workers for the previous three years, and must not be 
under audit by the IRS, the Department of Labor, or a state government agency.

Settlements under the program are generally more favorable than those under the existing Classi�ed
Settlement Program. Participating taxpayers must pay 10% of the employment tax liability that may have 
been due on compensation paid to the workers for the most recent tax year, determined under reduced 
rates. However, they will not be liable for any interest and penalties or subject to an employment tax audit 
with respect to the workers for prior years. Participants must agree to treat the workers as employees 
on a going forward basis, and to extend the period of limitations on assessment of employment taxes 
to six years for the three years after the date of entry into the program. Of course, there are a number of 
important issues to consider before deciding whether this program may be appropriate for your situation.

While it is only one consideration to bear in mind, it is important to remember that a worker found to be
an “employee” for tax purposes may also be entitled to bene�ts under your employee bene�t plans. 
Well-drafted plan documents and careful communication with workers can help protect you against 
unexpected liabilities of this type if you do need to reclassify individuals you had not previously treated 
as employees, but imprecise or unclear documents can result in a court decision in favor of the employee.
In addition, even if the misclassi�ed worker is not entitled to retroactive bene�ts, the misclassi�cation 
may cause problems for your plan. For example, if an employee was ignored for purposes of nondiscrimi-
nation tests because he/she was classi�ed as an independent contractor, the testing results may not be 
valid. Ultimately, it is best to avoid these problems by avoiding problematic worker classi�cation decisions.  

If you have concerns about past years, you should be sure to bear the likely impact on your bene�t plans
in mind when making decisions about corrective action, but you should also consider tax liabilities, 
state law requirements such as disability and unemployment insurance, and other relevant factors. 
Misclassifying workers can give rise to signi�cant liabilities, and businesses which believe they may be 
at risk should seek expert assistance.

In re Citigroup ERISA Litigation
In keeping with the approach taken by other appellate courts to consider the issue, the Second Circuit 
has ruled that an employer may mandate the availability of employer stock as an investment option under 
its de�ned contribution plan and that, in such a circumstance, the plan �duciaries generally are obliged 
to adhere to that mandate in the absence of extreme �nancial distress. Although the court refused to go 
so far as to say that a plan �duciary's decision to retain employer stock in the plan would never be open 
to review just because the investment was required by the plan document, the court agreed with previous 
appellate decisions that �duciaries are entitled to a presumption that investing in employer stock is 
prudent. Accordingly, the court held that a �duciary's decision to make employer stock available will be 
reviewed only for an abuse of discretion, and stated that only a "dire" situation (not reasonably foresee-
able by the employer) would require the suspension or removal of employer stock investments.  The court 
also found for the defendants with respect to plaintiffs' assertion of failure to provide information and 
allegations of misrepresentations.

New Investment Advice Exemption
The Department of Labor has �nalized its regulations facilitating arrangements pursuant to which
investment advisers can recommend investment options to participants in de�ned contribution plans. 
If an investment adviser is paid on a level-fee basis, so that its compensation is not dependent on the 
participant’s choice of investment options, or if the investment adviser bases its advice on an unbiased 
computer model that selects among the available investment options, the investment adviser can make 
recommendations even if the adviser receives compensation from the recommended investment.

While there have been some mechanisms for providing investment advice to de�ned contribution plan
participants in the past, the new regulation is intended to provide an additional avenue of protection 
against a violation of federal “prohibited transaction rules.” Among other things, the prohibited 
transaction rules generally forbid an investment adviser from pro�ting from the advice it gives, 
or otherwise using its �duciary role for its own bene�t. Violation of the rules can give rise to substantial 
liability. The new regulation permits an adviser to pro�t from its relationship with a recommended invest-
ment option in a level-fee or computer-model recommendation scenario, but requires that certain 
safeguards against adviser bias be in place. For example, an independent �duciary must approve the 
plan’s relationship with the adviser, the adviser must comply with recordkeeping requirements and be 
subject to an annual audit, and certain disclosures must be made to plan participants.

Prior guidance facilitating investment advice remains in effect. The new regulations are intended 
to provide additional options for plans seeking to create relationships with investment advisers, 
not to limit or forbid options that previously existed. 

Cash Balance Regulations
The IRS has delayed issuance of new rules governing permissible interest rates under “hybrid” de�ned 
bene�t plans (e.g., “cash balance” and “pension equity” plans). Originally proposed guidance on the 
market rate of return was more restrictive than practitioners had hoped, and the IRS is still reviewing 
comments.

Plan Loan Interest Rates
Federal law requires that plans charge a reasonable interest rate on loans to participants. There is no 
de�nitive standard regarding what quali�es as “reasonable.” However, at a teleconference earlier this year, 
the IRS suggested that it may make use of an informal presumption in favor of the reasonableness 
of an interest rate equal to two percent above the prime rate. This is not binding guidance, and many 
plans utilize alternative interest rates. Nonetheless, the IRS comments highlight the fact that selection 
of a plan’s loan interest rate is a �duciary function, and must be carried out in a prudent fashion. 
Plan �duciaries should document their rationale for selecting their plans’ interest rates, and should revisit 
the reasonableness of the chosen rate periodically. 

Identity Protection
The Department of Labor has an enforcement program focused on protection of plan participants’ 
“personally identi�able information.” While efforts are focused on third-party administrators, plan 
sponsors should be sure that they and their vendors have appropriate safeguards in place to protect 
against identity theft.

De�ned Bene�t Plan Funding and Executive Compensation
If you have a de�ned bene�t plan, it is important to review your obligations and options with your actuary.  
Bear in mind that an underfunded de�ned bene�t plan may restrict your ability to earmark funds for 
payment of executive compensation bene�ts.

Health Care Reform Update and Compliance Planning
Agency guidance under PPACA continued in 2011. Employers need to prepare to comply with some new
requirements in 2012 and be on the lookout for additional guidance.

Summary of Bene�ts and Coverage 
In August 2011, �ve months after the deadline required by PPACA, the Departments of the Treasury, 
Health and Human Services, and Labor (the “Agencies”) issued proposed regulations on the summary 
of bene�ts and coverage (“SBC”) requirement. The regulations included a model template SBC form 
that was developed by a National Association of Insurance Commissioners (“NAIC”) working group. 
The Agencies noted that the model template was developed by the NAIC working group primarily for use 
by health insurance issuers (i.e., insurance carriers) and that additional modi�cations may be needed 
for use with some group health plans. The Agencies have collected comments on the model template 

and proposed regulations and we hope that additional guidance will be published before the March 23, 
2012 compliance date. The penalty for willful failure to comply with the SBC requirements is $1,000 
per failure. 

The SBC requirement applies to grandfathered and non-grandfathered1 plans requires health insurance
issuers and plan administrators to provide a summary of bene�ts coverage that contains speci�c informa-
tion regarding key bene�ts and examples of how bene�ts under the plan are paid in hypothetical medical 
treatment situations speci�ed by the Secretary of Labor. The sample template SBC form illustrates 
examples of what the plan and individual would pay for childbirth, treating breast cancer, and managing 
diabetes. The proposed regulation allows the Secretary to identify up to six scenarios to be described in 
an SBC.  A link to the sample template is available on the DOL’s website at: 
http://www.dol.gov/ebsa/healthreform/.

The proposed regulation requires health insurance issuers to provide an SBC to the group health plan
or its plan sponsor (i.e., the employer) upon application for coverage by the employer or upon request 
by the employer for information about the coverage. The SBC must be provided to the employer as soon 
as practicable following the request, but in no event later than seven days following the request.
The regulations contain speci�c rules regarding updates of SBCs by issuers. At contract renewal time, 
if renewal requires written application (in paper or electronic form), the issuer must furnish the employer 
with the SBC not later than the date the application materials are distributed. If renewal is automatic, 
the issuer must provide the SBC to the employer not later than 30 days before the �rst day of the new 
plan year. Note that this requirement does not apply to a health insurance issuer when it is acting only 
as a claims administrator for a self-insured plan. Employers with self-insured plans should talk to their 
claims administrators to determine what sort of assistance the claims administrator will be able to provide 
in connection with preparing the SBC(s) for the employer’s self-insured coverage. 

The more important SBC requirement for employers requires the plan administrator of a group health plan
(generally the employer or an individual or committee named by the employer) to provide the SBC to plan 
participants and bene�ciaries at certain times. SBCs are not required for dental and vision coverage that 
is not integrated with medical coverage. In the case of insured coverage, both the plan administrator and 
the insurance issuer are required to provide the SBC and the requirement will be satis�ed if either party 
provides the SBC, so employers with insured plans should talk with their carriers about who will satisfy 
the requirements. Unfortunately, for insured employers that offer insured coverage options through several 
different carriers, it may be dif�cult to coordinate with carriers in a manner that completely relieves the 
employer from responsibility. For self-insured plans, the claims administrator for a self-insured plan is not 
legally required to provide the SBC, but the employer may be able to contract with its claims administrator 
for assistance in satisfying the requirements.

The proposed regulation requires the plan administrator to provide the SBC to plan participants 
and bene�ciaries at the following times: (i) as part of any written application materials distributed 
for enrollment or, if the plan does not distribute written application materials for enrollment, the SBC 
must be distributed no later than the �rst day the participant is eligible to enroll in coverage for the 
participant or any bene�ciaries; (ii) if there is any change to the information required to be in the SBC 
before the �rst day of coverage, an updated SBC must be provided to a participant or bene�ciary no later 
than the �rst day of coverage; (iii) within seven days of a request for enrollment under the HIPAA special 
enrollment rules (for example, a request for enrollment of a newborn child); (iv) if the plan requires 
participants to renew/re-enroll in order to maintain coverage for the next plan year (e.g., if the 
participant’s enrollment does not carry over unless the participant af�rmatively re-enrolls at annual 
enrollment), the plan must provide a new SBC when the coverage is renewed—at the time enrollment 
materials are distributed or, if no enrollment materials are provided, not later than 30 days before 

1 See our discussion of grandfathered plan rules at 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf.

Employee Bene�ts Year-End Checklist
2011 Employee Bene�ts Year in Review 
and Planning Ahead for 2012

With the end of the calendar year drawing near, this is a good time for employers to conduct a year-end 
review to make sure their bene�t plans are up-to-date and operating in compliance with the law. 
In addition, the end of the year brings a number of important deadlines, with others to follow early 
in 2012. To assist you with your year-end projects, this newsletter provides a summary of some 
important dates and new developments.

Important Reminders for 2011
 The IRS has increased many of the limits applicable to quali�ed plans for 2012. A chart showing the 

new limits appears at the end of this newsletter.

 If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 
(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2011 if you have a calendar year plan year. Your plan recordkeeper generally will assist 
you in preparing the notice and coordinating its distribution.

 If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2012, 
you must provide your annual notice by December 1, 2011 if you have a calendar year plan year. This 
applies regardless of whether you are using a traditional safe harbor or an automatic enrollment safe 
harbor.

 If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2011 if you have a 
calendar year plan year.

 Your quali�ed de�ned contribution plan must be amended as necessary to re�ect changes made by 
the Worker, Retiree and Employer Recovery Act (“WRERA”) by the end of the 2011 plan year if that has 
not already been done. Many plans were amended in 2009 or 2010, but you should contact your plan 
provider to determine whether you need to take action this year.

 If you have added a Roth in-plan conversion feature to your 401(k), 403(b) or governmental 457(b) 
plan, you must adopt the requisite amendments by December 31, 2011 (or the end of the plan year 
in which you added the feature, if later).

 At present, the end of the 2011 plan year is the deadline to amend de�ned bene�t plans to re�ect the 
requirements of Section 436 of the Internal Revenue Code. Since anticipated IRS guidance has yet to 
be issued, it is possible that this deadline will be extended, but to date the IRS has given no indication 
that an extension will be forthcoming.  Accordingly, plan sponsors should plan on a 2011 plan year 
deadline until and unless the IRS makes an announcement to the contrary. For plans with calendar 
plan years, this means that amendments must be approved by December 31, 2011 unless 
an extension is granted.

 If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year. Generally, an amendment to a quali�ed retirement plan that takes effect during 
a plan year must be adopted before the end of the plan year, unless Congress or the IRS has granted 
an extension. Some amendments must be made before the desired effective date (for example,
if you are changing your contribution structure, an advance amendment may be required). Changing
a 401(k) or 403(b) plan to or from a “safe harbor” structure usually requires an amendment in advance 
of the start of the plan year, and current IRS guidance indicates that a sponsor’s ability to amend a safe 
harbor plan during a plan year may be limited at best. Adding an automatic enrollment feature 
to a 401(k) or 403(b) plan may also require amendment before the start of the plan year.

 Remember that bene�t statements must be provided for your participant-directed plans within 45 days 
of the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline 
for �ling Form 5500 for the plan year. If you sponsor a de�ned bene�t plan, you must either provide 
participants with annual notice of the availability of a bene�t statement on request, or with a bene�t 
statement once every three years. Plans sponsored by employers with intranet sites may also be 
required to make certain information available on the intranet site within 90 days of �ling Form 5500.

 Make sure that you or your insurer have provided all notices required under your group health plan 
this year, which may include the Women’s Health and Cancer Rights Act notice, the Children’s Health 
Insurance Plan notice, HIPAA privacy notice, and/or the Medicare Part D notice.

 Most retirement plan participants are required to receive annual “required minimum distributions”
after turning 70½ and terminating employment with the plan sponsor (or after turning 70½, 
in the case of a more-than-5% owner). Time limits also apply to payment to bene�ciaries of deceased 
participants. Each year’s payment must be made by December 31st, with the exception 
of a participant’s �rst required minimum distribution (due April 1st of the following year). Make sure 
that your plan has arranged to make all required payments.

 If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account 
this year. The IRS has emphasized that plans generally should not be carrying forfeiture balances 
over from year-to-year.

 If you sponsor a retirement plan for employees in Puerto Rico, talk to your Puerto Rican counsel 
about important year-end deadlines. Signi�cant changes in Puerto Rican tax law and plan quali�cation 
procedures may require action prior to the end of the year.

 See “Health Care Reform Update and Compliance Planning” below for a discussion of important issues 
related to the Patient Protection and Affordable Care Act (“PPACA”).

A Look Ahead at 2012

There are some important action items to bear in mind as 2012 gets underway:

 The extended deadline for Form 8955-SSA for 2009 and 2010 currently is January 17, 2012 (or the 
deadline for the 2010 Form 8955-SSA, if later).

 If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “6” or “1,” your plan must be submitted to the IRS for reapproval by January 31, 2012 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future. A plan sponsor whose EIN ends 
in “2” or “7” must submit an individually designed plan document for re-approval by January 31, 2013. 
Special rules may apply if you are part of a group of companies that has opted to use the same cycle 
for all determination letter applications, or in certain other limited circumstances.

the �rst day of the plan year; and (v) upon request by a participant or bene�ciary, as soon as practicable 
but not later than seven days following the request. More signi�cantly, if a material modi�cation is made 
to the plan other than in connection with a renewal or reissuance of coverage and that material modi�ca-
tion would affect the content of an SBC, then notice of the change must be provided at least 60 days 
before the effective date of the change. The notice requirement can be satis�ed by either providing an 
updated SBC or by providing a separate notice describing the modi�cation.

The proposed regulation provides that if a participant and any bene�ciaries are known to reside at the
same address, a single SBC provided to that address will satisfy the SBC requirement with respect to all 
individuals residing at that address. If a bene�ciary’s last known address is different than the participant’s 
last known address, a separate SBC is required to be provided to the bene�ciary at the bene�ciary’s last 
known address. Presumably, this rule will not be interpreted to require that the plan administrator 
af�rmatively con�rm that bene�ciaries reside at the same address as the participant.

A participant and bene�ciary must be provided with the SBC for each bene�t option for which the
participant or bene�ciary is eligible, except that in the case of SBCs required at annual enrollment (event 
(iv) described above), only the SBC for the bene�t option in which the individual is currently enrolled must 
be provided. If a participant or bene�ciary requests an SBC for any other bene�t option for which the 
individual is eligible to enroll, the appropriate SBC(s) must be provided within seven days after the request.   

The SBC may be provided in paper form or electronically, if the requirements of the existing ERISA
electronic disclosure regulation are satis�ed. However, the requirement that the SBC be provided to 
bene�ciaries will make it dif�cult for plan administrators to rely on the current ERISA electronic disclosure 
rules that may be used for distribution of health plan summary plan descriptions.2 Unless the Agencies 
provide some relief from the requirement that the SBC be provided to bene�ciaries, it may be impractical 
for plan administrators to distribute the SBC electronically.

Employers with insured health bene�t plans should contact their insurance carriers to discuss their
readiness with regard to the provision of SBCs, particularly where the employer’s plan offers coverage 
through several different insurance carriers. In those cases, the employer will need to determine how 
it will provide multiple SBCs when required (e.g., will the employer maintain a supply of SBCs or 
coordinate with each carrier to provide upon request or upon initial enrollment). Self-insured employers 
should contact their claims administrator(s) to discuss what assistance the claims administrator may 
be able to provide in connection with preparing or distributing the SBC(s). 

Reporting Value of Health Insurance Coverage on W-2
PPACA would have required employers to report the value of employer provided health coverage 
on an employee’s W-2, beginning with W-2s for 2011. In October of 2010, the IRS published a Notice 
specifying that the requirement would not apply for 2011. In March of 2011, the IRS published a second 
Notice providing additional delay from the requirement for certain employers and detailed compliance 
guidance. Under the March 2011 guidance, reporting is required beginning with the W-2 required for 
2012 (i.e., the W-2 that will be distributed in January 2013), except that employers that �le fewer than 
250 W-2s for 2011 are not required to comply with the requirement until the W-2 requirement for 2013 
(i.e., the W-2 distributed in January 2014).  

The March 2011 guidance requires employers to report the aggregate cost of applicable employer-
sponsored coverage in box 12 of Form W-2, using code DD. The aggregate cost is the total cost of the 
coverage under all applicable employer-sponsored health coverage provided to the employee (including 
the portion of the cost paid by the employer and the portion paid by the employee). Until further guidance 
is provided by the IRS, an employer’s credit to an HRA is not required to be reported. Contributions to

2 ERISA regulations regarding the obligation to furnish summary plan descriptions do not require the distribution 
of a group health plan summary plan description to bene�ciaries. This facilitates electronic distribution of group 
health plan summary plan descriptions to participants who are actively employed and expected to access 
the employer’s electronic information system as an integral part of their job duties.

Archer Medical Savings Accounts are not required to be reported, and a special rule applies to determine 
whether contributions to a health �exible spending account must be reported. Dental and vision coverage 
that is not integrated with medical coverage does not need to be reported and multiemployer plan costs 
are not required to be reported until further guidance is provided by the IRS. The March 2011 guidance 
provides that, until the IRS issues further guidance, the value of coverage need not be reported for 
an employee who terminates employment before the end of the calendar year and requests a W-2 
before the end of calendar year. Nor is an employer required to issue a W-2 to report the value of 
coverage if the employer is not otherwise required to issue a W-2 to the individual. For example, a former 
employee (including a retiree or COBRA quali�ed bene�ciary) who is covered under the employer’s plan 
but earns no compensation from the employer during a calendar year that is reportable on a Form W-2 
would not need to be provided with a W-2 solely to report the value of the health insurance coverage.  

Unfortunately, the March 2011 guidance does not provide guidance on the requirement that the cost 
of on-site medical clinics must be reported. PPACA requires that the cost of on-site clinics be reported, 
but does not specify how an employer must determine the cost to be reported. We hope that the IRS will 
issue guidance addressing this issue in time for employers with on-site clinics to begin to track the value 
of such clinics for reporting purposes.  

To determine the value of coverage to be reported, employers may use what the March 2011 guidance
refers to as the “COBRA applicable premium method” (the 2% administrative charge is not reported), 
the “premium charged method” (for insured plans), or the “modi�ed COBRA premium method” (when 
employer subsidizes cost of COBRA). Employers should work with their payroll departments or payroll 
providers to determine how they will begin to track health coverage costs for reporting purposes.

Internal and External Review
As described in detail in our December 2010 LegalCurrents at
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf, 
PPACA requires non-grandfathered plans to comply with new requirements in responding to health 
bene�t claims, in addition to the existing rules under the ERISA claim regulation. In 2011, the Agencies 
issued an amendment to their 2010 interim �nal regulations and the Department of Labor issued two 
Technical Releases that provided additional guidance regarding the new requirements.

Time Frames for Urgent Care Claims  The amendment to the regulation changed the claim decision 
time frame for urgent care claims back to the timeframe required by the existing ERISA claim 
regulation—as soon as possible but not later than 72 hours after submission of the claim. The 2010 
interim �nal regulation had required that urgent care claims be decided within 24 hours. Pursuant to 
Technical Release 2011-01, this requirement will take effect beginning with plan years beginning on or 
after January 1, 2012. 

Content of Notices of Adverse Bene�t Determinations  The amendment eliminated the requirement 
in the 2010 interim �nal regulation that notices of adverse bene�t determinations (i.e., claim denials) 
automatically include diagnostic and treatment codes. Instead, the notice must include a statement that 
the codes and their meaning are available upon request. This requirement will take effect beginning with 
plan years beginning on or after January 1, 2012. 

Strict Adherence  The amendment also changed the provision requiring strict adherence to the internal
claims process. The 2010 interim �nal regulations stated that if a plan or issuer fails to strictly adhere to 
the ERISA claim regulation and the new PPACA requirements, the claimant will be deemed to have 
exhausted the internal appeals process and therefore be able to go straight to external review or to court. 
The amendment somewhat relaxed the strict adherence rule in that it permits “de minimis violations:” 
those that do not cause prejudice or harm to the claimant, provided the plan or issuer demonstrates that 
the violation was for good cause or due to matters beyond the control of the plan or issuer and that the 
violation occurred in the context of an ongoing, good faith exchange of information between the plan and 
the claimant. A violation will not be considered a de minimis exception if the violation is part of a pattern r 
practice of violations by the plan or issuer. 

If claimants are able to go to court without a plan or issuer �rst rendering a �nal adverse bene�t determi-
nation, a court would likely review the claim under the de novo standard of review, which affords no 
deference to the claims administrator’s determination. Employers sponsoring self-insured plans should 
therefore work closely with their claims administrators to ensure that they are complying with the ERISA 
claim regulation and PPACA’s requirements. For example, an employer may want to request a template 
for adverse bene�t determination from its plan’s claims administrator to ensure that the template contains 
the required content. If the template does not meet the requirements, the plan could not take advantage 
of the de minimis exception.

The strict adherence provision will take effect beginning with plan years beginning on or after 
January 1, 2012. 

Notices in a Culturally and Linguistically Appropriate Manner 

The interim �nal regulations required plans to provide notices of adverse bene�t determinations in a 
“culturally and linguistically appropriate manner.” As part of that requirement, plans and issuers would 
have to ensure that the notices were translated into non-English languages, upon request, if certain 
numbers of plan participants were literate only in the same non-English language. Fortunately, the 
amendment replaced that requirement with one far less onerous: if, based on publically available census 
data, 10% or more of the population residing in the county in which the claimant lives are literate only in 
the same non-English language, the notice must include a statement in that non-English language 
explaining how to obtain assistance in the non-English language. Plans and issuers will have to provide 
language assistance, and translate the notice into the non-English language upon request. This require-
ment will take effect beginning with plan years beginning on or after January 1, 2012. Employers 
sponsoring self-insured plans should ensure that their claims administrators are able to provide these 
language services.

Contracts with Independent Review Organizations (IROs)  Self-insured plans were required to contract
with at least three IROs and to rotate external review assignments among them (or incorporate other 
unbiased methods for selection of IROs). Recognizing that plans were having dif�culties in �nalizing 
contracts with IROs, the Agencies adopted an enforcement safe harbor: self-insured plans have until 
January 1, 2012 to contract with at least two IROs and until July 1, 2012 to contract with the third IRO. 
Employers sponsoring self-insured plans should make sure that the appropriate IRO contracts are in place 
by the required deadlines. Often, claims administrators will contract with IROs to handle external reviews 
for all of the claims administrators’ self-insured clients. That approach is permissible, but employers 
should con�rm that their plans’ claims administrators have the appropriate contracts in place.

Scope of External Review  The interim �nal regulations stated that federal external review applies to any
adverse bene�t determination, except that a denial, reduction, termination, or a failure to provide payment 
for a bene�t based on a determination that someone fails to meet the requirements for eligibility under 
the terms the plan is not eligible for external review (this rule will be referred to as the “original rule”). 
The amendment retains the original rule, but then temporarily suspends the application of the original rule 
in favor of what the Agencies describe as a "narrower" rule. The narrower rule states that external review 
applies only to (1) adverse bene�t determinations involving medical judgment, and (2) rescissions of 
coverage, whether or not the rescission has any effect on any particular bene�t at that time. The narrower 
rule applied as of September 20, 2011 and will stop applying when revoked by the Agencies. When the 
Agencies revoke the narrower rule, the original rule will take effect again.

Many practitioners had read the original rule to exempt nearly all rescissions from the scope of external
review, since nearly all rescissions would involve a determination that a person was not eligible for 
coverage. The narrower rule now explicitly subjects all rescissions to external review, and so employers 
who want to continue to rescind coverage will have to make sure they have a process in place to have 
rescissions reviewed by IROs.

Application of Nondiscrimination Rules to Non-grandfathered Insured Plans
As described in our December 2010 LegalCurrents 
http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf 
and in our December 2010 Health Care Reform Update 
http://www.hselaw.com/images/pdf/articles/Health_Care_Reform_Update.pdf, 
PPACA provides that “rules similar” to the nondiscrimination rules of section 105(h) of the Internal 
Revenue Code (which applies only to self-insured plans) will apply to non-grandfathered insured group 
health plans. Last December, the Agencies delayed compliance with that PPACA provision until the 
Agencies issue guidance. The Agencies have yet to issue guidance, and so non-grandfathered insured 
plans still do not have to comply. Employers sponsoring grandfathered insured plans that favor highly 
compensated individuals should strive to maintain grandfathered plan status if they want to continue to 
favor highly compensated individuals inde�nitely.

Automatic Enrollment  
PPACA amended the Fair Labor Standards Act (FLSA) to require “large” employers subject to the FLSA 
to automatically enroll their newly hired full-time employees in the employer’s health plan and to continue 
the enrollment of those currently covered. For this purpose, a “large” employer is an employer with more 
than 200 full-time employees. Technically, the effective date of the automatic enrollment requirement was 
the date of PPACA’s enactment: March 23, 2010. The Department of Labor, however, has indicated that 
employers will not have to comply until it issues guidance, which is expected by 2014.

Limit on Health Care FSA Salary Reductions
PPACA imposes a $2500 annual limit on the amount of salary reductions under a cafeteria plan to health 
care �exible spending accounts (“FSA”). This rule will take effect for employees’ taxable years beginning 
after December 31, 2012, which, for most employees, will be the 2013 calendar year.  

Employers who operate their health care FSAs on a calendar year basis must limit the maximum 
contribution amount to no more than $2500 for their plan year beginning January 1, 2013. Employers 
who operate their health care FSAs on other than a calendar year basis (for example from July 1 through 
June 30) may need to address this new requirement sooner—during the annual enrollment period for the 
�rst FSA plan year that will extend into calendar year 2013, because the $2500 limit applies to the 
employees’ taxable year (which is generally the calendar year). Unless the IRS issues guidance providing 
relief for non-calendar year FSA plans, such employers will have to take extra precautions to ensure that 
employees do not contribute more than $2500 in the calendar year.  

One strategy would be to impose the $2500 limit on the �rst plan year to begin before January 1, 2013
(e.g. if the plan year is July 1-June 30, impose the $2500 limit beginning with the July 1, 2012-June 30, 
2013 plan year). Compliance with the $2500 limit will be particularly cumbersome for non-calendar year 
plans if the plan permits (as most plans do) new hires to make salary reductions to a health care FSA 
before the beginning of the next plan year (e.g., allows participation beginning upon date of hire), or if the 
plan permits mid-year election changes with respect to health care FSA elections.3 For example, if a 
health care FSA operates from July 1-June 30 and new hires are permitted to participate in the health 
care FSA immediately upon hire, a person who is hired on April 1, 2013 and makes a $2500 election 
would contribute $2500 between April 1 and June 30.  Under the new rule, that person would not be 
permitted to make any additional contributions to the health care FSA during 2013, which would 
complicate the annual enrollment process for the July 1, 2013-June 30, 2014 plan year. One approach 
employers can take to prevent such complications would be to amend their cafeteria plans to permit 
health care FSA elections only at annual enrollment, including for new hires, and to not permit mid-year 

3 Of course, changes to elections during a plan year are only permissible if the participant experiences an event that 
permits an election change in accordance with Internal Revenue Code section 125 regulations. 

health FSA election changes, even in the event a participant experiences an event that otherwise would 
allow an election change. A less drastic approach would be to permit new hires to contribute on a 
prorated basis only and to limit mid-year election changes to permit only decreases in elections. Hopefully, 
the IRS will issue guidance on the implementation of this requirement that speci�cally addresses 
non-calendar year plan issues.

For More Information
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation 
group for more information about the items discussed in this newsletter, or for assistance 
in other matters.

Updated Internal Revenue Code Limits

Code Section 2012 2011 
IRAs 

IRA Contribution Limit – 219(b)(5)(A) 5,000 5,000 
IRA Catch-Up Contributions – 219(b)(5)(B) 1,000 1,000 

IRA AGI Deduction Phase-out Starting at 
Joint Return 92,000 90,000 
Single or Head of Household 58,000 56,000 

SEP 
SEP Minimum Compensation – 408(k)(2)(C) 550 550 
SEP Maximum Compensation – 408(k)(3)(C) 250,000 245,000 

SIMPLE Plans 
SIMPLE Maximum Contributions – 408(p)(2)(E) 11,500 11,500 
Catch-up Contributions – 414(v)(2)(B)(ii) 2,500 2,500 

401(k), 403(b), Pro�t-Sharing Plans, etc. 
Annual Compensation – 401(a)(17) / 404(l) 250,000 245,000 
Elective Deferrals – 402(g)(1) 17,000 16,500 
Catch-up Contributions – 414(v)(2)(B)(i) 5,500 5,500 
De�ned Contribution Limits – 415(c)(1)(A) 50,000 49,000 
 
 
ESOP Limits – 409(o)(1)(C) 

1,015,000 
 

200,000 

985,000 
 

195,000 
Other 

HCE Threshold – 414(q)(1)(B) 115,000 110,000 
De�ned Bene�t Limits – 415(b)(1)(A) 200,000 195,000 
Key Employee – 416(i)(1)(A)(i) 165,000 160,000 
457 Elective Deferrals – 457(e)(15) 17,000 16,500 
Control Employee – 1.61-21(f)(5)(i) 100,000 95,000 
Control Employee – 1.61-21(f)(5)(iii) 205,000 195,000 
Taxable Wage Base 110,100 106,800 
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