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Employee Bene�ts Year-End Checklist
2010 Employee Bene�ts Year in Review
Planning Ahead for 2011

As the end of the calendar year approaches, it is important for employers to take the time to make sure 
their bene�t plans are up-to-date and operating in compliance with the law.  This newsletter provides a 
summary of important deadlines and new developments.  For information on the Patient Protection and 
Affordable Care Act, please look for our separate newsletter entitled “Health Care Reform: What Plan 
Sponsors Need to Know.”

Important Reminders for 2010
■ If you have participant-directed investments and utilize a “Quali�ed Default Investment Alternative” 

(“QDIA”) for “default” investments, you should provide your default investment informational notice by 
December 1, 2010 if you have a calendar year plan year.  Contact your third-party administrator to �nd 
out how your administrator intends to administer this notice requirement, and whether it will provide you 
with a notice.

■ If you have a “safe harbor” 401(k) or 403(b) plan or want to adopt a safe harbor structure for 2011, you 
must provide your annual notice by December 1, 2010 if you have a calendar year plan year. This applies 
regardless of whether you are using a traditional safe harbor or an automatic enrollment safe harbor.

■ If you have an automatic enrollment 401(k) or 403(b) plan, regardless of whether it is a “safe harbor” 
plan, you must provide your automatic enrollment annual notice by December 1, 2010 if you have a 
calendar year plan year.

■ Your plan must be amended to re�ect changes made by the Heroes Earnings Assistance & Relief Tax Act 
of 2008 (the “HEART Act”) by the end of the 2010 plan year if that has not already been done.

■ If you want to make any amendments to your plan, you may need to adopt them before the end of the 
current plan year.  Generally, an amendment that takes effect during a plan year must be adopted before 
the end of the plan year, unless Congress or the IRS has granted an extension.  Some amendments must 
be made before the desired effective date (for example, if you are changing your contribution structure, 
an advance amendment may be required).  Changing a 401(k) or 403(b) plan to or from a “safe harbor” 
structure usually requires an amendment in advance of the start of the plan year.  Adding an automatic 
enrollment feature to a 401(k) or 403(b) plan may also require amendment before the start of the plan 
year.

■ Remember that bene�t statements must be provided for your participant-directed plans within 45 days of 
the end of the quarter, and for non-participant-directed de�ned contribution plans by the deadline for the 
Form 5500 for the plan year.  If you sponsor a de�ned bene�t plan, you must either provide participants 
with annual notice of the availability of a bene�t statement on request, or with a bene�t statement once 
every three years.  Plans sponsored by employers with intranet sites may also be required to make 
certain information available on the intranet site within 90 days of �ling Form 5500.

PRACTICE LEADER
Paul W. Holloway

pholloway@hselaw.com

PARTNERS

Thomas J. Hurley
thurley@hselaw.com

Samuel J. Palisano
spalisano@hselaw.com

Christopher M. Potash
cpotash@hselaw.com

Mark R. Wilson
mwilson@hselaw.com

COUNSEL
Leslie E. DesMarteau

ldesmarteau@hselaw.com

Lisa G. Pelta
lpelta@hselaw.com

Joseph E. Simpson
jsimpson@hselaw.com

Lori J. Stone
lstone@hselaw.com

ASSOCIATES
Colleen M. Allen

callen@hselaw.com

Brian S. Bennett
bbennett@hselaw.com

Cody R. Braithwaite
cbraithwaite@hselaw.com

John W. Brill
jbrill@hselaw.com

Diana Clarkson Holl
dholl@hselaw.com

Jesse A. St. Cyr
jstcyr@hselaw.com

BENEFITS LITIGATION
COUNSEL

Fred G. Aten, Jr.
faten@hselaw.com

Erika N. D. Stanat
estanat@hselaw.com

Megan K. Dorritie
mdorritie@hselaw.com



■ Most plan participants are required to receive annual “required minimum distributions” after turning 
70½ and terminating employment with the plan sponsor (or after turning 70½ , in the case of a 
more-than-5% owner).   Time limits also apply to payment to bene�ciaries of deceased participants.  
Make sure that your plan has arranged to make all required payments.

■ The 2011 annual adjustments to bene�t and contribution limits have been released.  The IRS did not 
change any of the retirement plan limits for 2011.  See 
http://www.irs.gov/newsroom/article/0,,id=229975,00.html for the of�cial announcement.

■ If you expect to have assets remaining in your de�ned contribution plan’s forfeiture account at the end 
of the year, you should review your options and obligations under the plan document to determine 
whether you can (and whether you must) make arrangements to use up your forfeiture account this 
year.  The IRS has emphasized that plans generally should not be carrying forfeiture balances over from 
year to year.

A Look Ahead at 2011
There are some important action items to bear in mind as 2011 gets underway:

■ The Worker, Retiree and Employer Recovery Act became law in early 2009, suspending required 
minimum distributions for de�ned contribution plans and individual retirement accounts for the 2009 
calendar year.  (De�ned bene�t plans were not affected.)   Plan sponsors had several options for 
dealing with the suspension.  Amendments re�ecting the actions taken must be adopted by the end of 
the 2011 plan year.

■ If your plan uses an “individually designed” document and the plan sponsor EIN on your plan’s Form 
5500 ends in “5” or “0,” your plan must be submitted to the IRS for reapproval by January 31, 2011 
unless you have taken the necessary steps by then to document your plan’s conversion to a prototype 
or volume submitter IRS-pre-approved document for the future.  A plan sponsor whose EIN ends in “1” 
or “6” must submit an individually designed plan document for re-approval by January 31, 2012.

■ You will need to run the usual non-discrimination tests and con�rm compliance with applicable bene�t 
and contribution limits for the 2010 plan year.

■ The Health Information Technology for Economic and Clinical Health Act (the “HITECH Act”), part of the 
2009 stimulus bill, requires group health plans to notify the Department of Health and Human Services 
(“HHS”) of all breaches of unsecured protected health information.  You must notify HHS within 60 days 
of discovering a breach affecting 500 or more individuals.  For breaches involving less than 500 
individuals, HITECH requires a group health plan to keep a log or other documentation of such 
breaches that occur within a calendar year and to notify HHS of such breaches within 60 days of the 
close of the calendar year.  This means that you must notify HHS of all breaches affecting fewer than 
500 individuals that occurred in 2010 by no later than March 1, 2011.  Noti�cations must be submit-
ted online at  
http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnoti�cationrule/brinstruction.html.

Also, take a look at “Items Still Pending” at the end of this newsletter for anticipated new guidance and a 
list of issues which the government hopes to address in 2011.
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Important Developments in 2010
2010 featured a number of statutory and regulatory developments that affect employee bene�t plans, as 
well as two Supreme Court cases.  This segment of the newsletter summarizes the items we have found 
to be most signi�cant for our clients:

Fee Disclosure Regulations

Compensation arrangements between bene�t plans and vendors (particularly 401(k) plans and their 
recordkeepers) continue to receive a great deal of attention from regulators and plaintiffs’ attorneys.  The 
Department of Labor has pressed forward with its initiative to improve disclosure of compensation paid to 
plan vendors and the services those plans can expect to receive in exchange. 

The �rst phase, enhanced disclosure requirements for Form 5500 Schedule C, took effect for the 2009 
plan year, with the �rst enhanced �lings due in 2010.

This summer, the Department at last issued long-awaited regulations governing disclosure by certain 
types of service providers (generally, �duciaries, recordkeepers, and other types of vendors if they receive 
“indirect” compensation) to retirement plans.  The rules were issued as “interim” �nal regulations, with 
additional guidance expected in the coming months.  All covered plan-vendor arrangements must be in 
compliance by July 16, 2011.

Most vendors are still in the process of reviewing their existing disclosures and the details of their current 
arrangements.  In addition, most are reluctant to begin making extensive changes to disclosure docu-
ments or information systems until the expected additional guidance has been released.  However, plan 
�duciaries should plan on the need to review disclosures and con�rm receipt of all required information by 
July 16, 2011.  More information about the regulations is available in our newsletter at 
http://www.hselaw.com/images/pdf/articles/SP_Disclosure_FINAL_72910.pdf, along with suggested 
steps for �duciaries and service providers to take in response.

This October, the Department issued the third tranche of guidance, governing regarding �duciaries’ 
obligations to disclose investment fee and performance information to participants in plans with 
participant-directed investments.  The new guidance requires �duciaries to disclose many more details 
about plan expenses than were required under previous guidance, obligates �duciaries to make these 
disclosures at speci�ed intervals, and supplies a model disclosure form.  (More information is available in 
our newsletter at http://www.hselaw.com/images/pdf/dol_401k_new_rules.pdf.)  However, the Depart-
ment has also given �duciaries and recordkeepers time to come into compliance with the new guidance, 
delaying the rules’ effective date until the �rst plan year beginning on or after November 1, 2011.  
Accordingly, compliance will be required January 1, 2012 for calendar year plans.  In the meantime, 
�duciaries should make sure their plan disclosure procedures are in compliance with the existing regula-
tions under Section 404(c) of ERISA, and look ahead to the need to review new disclosure materials as 
2012 approaches.

HEART Act Compliance
In January, the IRS issued guidance on various retirement-plan-related provisions of the HEART Act.  The 
guidance clari�ed employers’ obligations regarding bene�t entitlement for participants killed while on 
military duty, and gave employers a great deal of discretion regarding other features of the HEART Act, 
some of which were previously expected to be mandatory.  More information is available in our newsletter 
at http://hselaw.com/images/pdf/articles/irs%20heart%20act%202010.pdf.  Employers should review 
their existing military leave policies and previously adopted HEART Act amendments to be sure their plans 
are in compliance.  If an employer wants to reconsider previous decisions in light of the new guidance, 
that employer should contact its plan document provider regarding options and amendments promptly.  
Plan amendments related to the HEART Act are due by the end of the 2010 plan year.
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In-Plan Roth Conversions
If your 401(k) or 403(b) plan allows Roth contributions, you should be aware that Congress recently 
approved a law allowing plan participants who are eligible for a distribution to convert their pre-tax funds 
into Roth accounts within the plan.  Participants who take advantage of this conversion opportunity in 
2010 are entitled to spread the income tax liability related to the conversion over 2011 and 2012, instead 
of taking the full amount of the conversion into income in 2010 as the law normally would require.  
Unfortunately, it may be dif�cult for employers to make this feature available before the end of 2010.  
Although the IRS has provided a summary of the law at 
http://www.irs.gov/retirement/article/0,,id=228390,00.html, it has yet to provide detailed guidance about 
how this type of conversion should work.

Department of Labor/SEC Guidance Regarding Target Date Funds
“Target date” investment funds have become increasingly popular in participant-directed retirement plans, 
especially after the Department of Labor approved these types of funds as quali�ed default investment 
alternatives.  A target date retirement fund is a managed investment fund with a stated target retirement 
date.  As the date approaches, the fund’s investments become more conservative.  The trend towards 
more conservative investments generally continues after the target date as well, until eventually the fund 
reaches its most conservative allocation.  Although target date funds are intended to assist participants in 
adjusting their investment strategy as their intended retirement date draws near, funds with a similar 
target date but different managers can have widely varying target portfolios.  In addition, participants may 
not understand that these funds do still involve investment risk, and may be more expensive than 
investing directly in the desired range of investments.  The Department of Labor and the SEC issued a 
joint informational bulletin, intended to highlight these issues for participants.  The bulletin is available at 
http://www.dol.gov/ebsa/pdf/TDFinvestorbulletin.pdf.  Plans which offer target date retirement funds 
should consider adding the bulletin to the investment resources made available to participants.

Document Corrections Guidance under Section 409A
Employers have been required to comply with Section 409A of the Internal Revenue Code since January 
1, 2005, and needed to have compliant documentation for all their existing 409A-governed compensation 
arrangements in effect by the end of 2008.  Section 409A compliance continues to be a complex and 
developing area, however, and the IRS has given employers some limited opportunities to correct 
problems with the operation or documentation of their arrangements.  Operational correction guidance 
came out �rst, with document correction guidance following in early 2010.

The document correction guidance offers transition relief for employers which take corrective action in 
2010.  For document failures that are not corrected until after December 31, 2010, the document 
correction guidance provides that if payments are triggered within the one-year period following the date 
of correction, a speci�ed percentage of the deferred amount (generally, 50 percent) will be subject to the 
additional 20 percent federal income tax under Section 409A.  However, if a document failure is corrected 
under the document correction guidance on or before December 31, 2010, no penalty taxes will be 
imposed under Section 409A with respect to such document failure, regardless of the subsequent 
occurrence of a payment triggering event.  Even if you do not think you have any problems, it is advisable 
to have your attorney review your arrangements to identify any material issues before the transition relief 
expires on January 1, 2011.

The document correction guidance also clari�es and offers additional interpretive information from the IRS 
on conditioning the payment of bene�ts on a requirement that an employee sign a release, or similar 
employment-related action.  Employers with arrangements conditioning payment on execution of a 
release or any similar employment-related action should review their arrangements to ensure that they 
comply with this latest guidance from the IRS.

More information about the document correction guidance is available at 
http://hselaw.com/images/pdf/section%20409a%20�nal.pdf.

4



Dodd-Frank Wall Street Reform and Consumer Protection Act
On July 21, 2010, President Obama signed into law the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank”). This new law brings forth signi�cant changes for publicly held companies 
in the areas of executive compensation disclosure, corporate governance, shareholder voting rights and 
incentive compensation recovery policies (also known as “clawbacks”).  Based on the Securities and 
Exchange Commission’s (the “SEC”) most recent schedule for rulemaking under Dodd-Frank, only the 
nonbinding shareholder advisory vote on executive compensation and the nonbinding advisory frequency 
vote for say-on-pay votes will likely be in effect for the 2011 proxy season.  The SEC indicated in its 
proposed rules on the advisory votes on executive compensation (the say-on-pay vote, the frequency vote 
on say-on-pay and the vote on golden parachutes) that the say-on-pay vote and the frequency vote will be 
in effect for the 2011 proxy season.  Publicly held companies and their boards of directors and compen-
sation committees should begin work immediately to prepare for the 2011 say-on-pay vote and to 
maximize the likelihood of receiving a favorable say-on-pay vote.

More information about Dodd-Frank is available at http://www.hselaw.com/images/pdf/articles/Dodd-
Frank%20LegalCurrents.pdf.

New Guidance Regarding the Use of Forfeitures
On pages four and �ve of its Spring 2010 Retirement Plan News for Employers 
(http://www.irs.gov/pub/irs-tege/rne_spr10.pdf), the IRS noted that many employer de�ned contribution 
plans have balances in their forfeiture accounts that have been carried over from year to year.  The IRS 
stated that forfeitures must be used up each year (although it is worth noting that this rule may not apply 
to the extent that the permitted contributions and total plan expenses are less than the forfeiture account).  
Most plan documents require that forfeitures be used to pay plan expenses and/or allocated to participant 
contributions (either in lieu of new contributions from the employer, or in addition to those contributions).  
If your plan has a forfeiture balance, review your plan document to determine when and how those 
forfeitures should have been used.  If the money should have been allocated in prior years, you may need 
to consider corrective action.  In any case, you should take action to ensure timely use of forfeitures for 
this year and in the future.

Non-Spousal Rollovers
If your retirement plan had not previously authorized non-spousal bene�ciaries to make direct rollovers of 
deceased participants’ bene�ts, it was required to add this option in 2010.  You should be sure that your 
plan is in compliance with this requirement, and that you have amended the plan document to provide for 
these rollovers.  Most plans added the necessary amendment in 2009, when Pension Protection Act 
amendments were adopted, but you should contact your plan document provider this year if you have any 
doubts regarding whether your plan has been amended.

Safe Harbor for Participant Contribution Deposits for Small Plans
The Department of Labor has issued long-awaited regulations giving small plans (plans with fewer than 
100 participants) a measure of certainty regarding the deadline for deposit of contributions and loan 
repayments withheld from participants’ paychecks or otherwise paid by the participant to the employer.  
For these plans, contributions will now be considered timely if deposited not later than the seventh 
business day following the date payment would have been made in cash (or the date payment is received 
by the employer, in the case of loan repayments paid by the participant to the employer).  This safe harbor 
does not apply to larger plans, and the Department continues to enforce an extremely strict standard of 
conduct when reviewing large employers’ remittance procedures, sometimes requiring deposits within a 
single day of the pay date.
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Prototype/Volume Submitter Restatements
If your plan utilizes a prototype or volume submitter document which has been pre-approved by the IRS, 
you were required to switch to an updated version of the document by April 30, 2010.  If you wanted to 
apply for an individual determination letter, you had to submit your application by that date as well.  
(Certain extensions applied for employers located in speci�ed disaster-relief areas.)  Be sure that you 
keep a signed, dated document on �le as proof that you satis�ed the new-document deadline.  If you did 
not meet this deadline, it is important to take corrective action promptly.  See 
http://www.irs.gov/retirement/article/0,,id=227643,00.html for more information, and get in touch with 
your plan document provider if you have questions regarding whether your current document is in 
compliance.

Subsidized COBRA Coverage
The American Recovery and Reinvestment Act of 2009 introduced a 65% premium assistance bene�t for 
COBRA eligible individuals whose COBRA eligibility resulted from the involuntary termination of a covered 
employee.  After several extensions, that coverage subsidy has now expired, and does not apply to any 
individuals who terminated employment after May 31, 2010.  However, individuals terminated before that 
date can continue to receive subsidized coverage for up to 15 months, if they continue to meet program 
eligibility requirements.

De�ned Bene�t Plan Funding
Congress has continued to make changes to the funding rules applicable to de�ned bene�t plans.  Some 
of these changes may impact executive compensation for companies which take advantage of the relief.  
Executive compensation restrictions may also apply if the de�ned bene�t plan fails to satisfy certain 
funding thresholds.  If you have a de�ned bene�t plan, you should be sure to review your obligations and 
options and the effects of any underfunding with your actuary.

For some tax-exempt organizations which participate in a de�ned bene�t plan with one or more other 
qualifying tax-exempt organizations (including their own af�liates), recent legislation has created uncer-
tainty regarding pertinent funding requirements and the application of certain bene�t restrictions due to 
underfunding.  After initially exempting many organizations in this category from new funding and bene�t 
restriction requirements, Congress has a technical correction bill under consideration to narrow that 
exemption greatly.  At this point, funding obligations and the applicability of bene�t restrictions for plans 
maintained by organizations in this category remain uncertain.

Cash Balance Regulations
Employers with “hybrid” de�ned bene�t plans (e.g., “cash balance” and “pension equity” plans) should 
review the IRS’ new �nal and proposed regulations.  The regulations clarify the rules governing these 
plans under the Pension Protection Act of 2006.  In particular, the regulations provide details regarding 
the enhanced vesting rights that the Pension Protect Act requires these plans to provide, compliance with 
anti-age-discrimination safeguards, and the limitation of interest credits for plan participants to a “market 
rate of return.”  The new guidance on the market rate of return is more restrictive than practitioners had 
hoped, so it is important for plan sponsors to review the new guidance carefully.  Some of this guidance 
has been issued as a �nal regulation, effective for plan years beginning on or after January 1, 2011 
except for the market rate of return rules, which are effective for plan years beginning on or after January 
1, 2012.  However, some of the important new market rate of return provisions have been issued in the 
form of a proposed regulation.  The proposed regulations are scheduled to be effective for plan years 
beginning on or after January 1, 2012, but are subject to change in the meantime.

For plans which do not align with the new �nal regulations, employers will need to decide how best to 
come into compliance in a timely fashion.  For plans which do not comply with the proposed regulations, 
employers will need to decide how best to proceed in the interim until �nal guidance is issued.
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Distribution Communications
On Labor Day weekend of 2009, the IRS issued new versions of the “special tax notice” that plans must 
provide to participants who receive rollover-eligible distributions.  There are now separate notices for 
distributions involving Roth 401(k) contributions and all other distributions.  The new notices are included 
in IRS Notice 2009-68 (http://www.irs.gov/pub/irs-drop/n-09-68.pdf).  Plans were required to switch to 
the new notices no later than January 1, 2010.  If you have not already con�rmed that your recordkeeper 
is using updated distribution paperwork, you should do so.

Exemption from Regulation Z
Many retirement plans allow participants to borrow against their account balances.  Until this summer, 
plans which made these types of loans were usually required to comply with Regulation Z’s requirement 
to provide consumer Truth-in-Lending disclosure statements.  Plan loans are now exempt from these 
requirements.

Conkright v. Frommert
Earlier this year, the Supreme Court decided Conkright v. Frommert.  Following in the line of its previous 
Firestone Tire & Rubber Co. v. Bruch and Metropolitan Life Ins. Co. v. Glenn opinions, the Court showed a 
high degree of deference to plan �duciaries’ discretion in administering their plans.   A copy of the Court’s 
opinion is available at http://www.supremecourt.gov/opinions/09pdf/08-810.pdf.

The case involved a long-running dispute regarding the calculation of bene�ts under a pension plan 
offered by Xerox Corporation.  After years of litigation, the plaintiff participants obtained a court ruling that 
the plan had impermissibly reduced their bene�ts.  The plan �duciaries accordingly submitted a proposal 
to calculate the increased bene�ts required to be paid to the plaintiffs.  Courts are obliged to defer to a 
�duciary’s discretionary interpretation of plan terms, so long as the �duciary has been empowered with 
the discretion to interpret the plan document and has not acted in an arbitrary or capricious manner. Thus, 
the �duciaries requested that the court defer to their proposal.  However, the court selected an alternative 
corrective method proposed by the plaintiffs, ruling that it was not obliged to defer to the �duciaries when 
it came to correcting their own previous error.

The Supreme Court ruled for the plan �duciaries, noting the tradition of deference to plan �duciaries and 
declaring that, “The question here is whether a single honest mistake in plan interpretation justi�es 
stripping the administrator of that deference for subsequent related interpretations of the plan. We hold 
that it does not.”  This employer-favorable ruling does not, of course, excuse plan �duciaries from the duty 
to act reasonably and in the best interests of plan participants in the �rst place.  In order to take advan-
tage of the generous protection extended by the Supreme Court’s Firestone, Glenn and Conkright 
holdings, plan �duciaries should focus on maintaining a robust claims process committed to producing 
fair results and on insulating �duciaries from potential con�icts of interest.

Hardt v. Reliance Standard Life Insurance Company
Courts are permitted, but not required, to award attorney’s fees to one of the parties to a lawsuit brought 
under ERISA.  For many years, most courts have used a “�ve factor test” to determine whether fees would 
be awarded.  Under this test, the court considered the presence of culpability or bad faith on the part of 
the opposing party, that party’s ability to satisfy an award of attorney’s fees, the likelihood that a fee award 
would act as a deterrent for future problematic behavior, the extent to which the legal action in question 
was likely to bene�t other plan participants besides the named plaintiff, the signi�cance of the legal 
questions raised by the action, and the relative merits of the parties’ position.  However, courts disagreed 
over whether a party must “prevail” in the lawsuit in order for the court even to consider the fee applica-
tion under the �ve factor test.  In Hardt v. Reliance Standard Life Insurance Co., the Supreme Court ruled 
that ERISA does not impose a “prevailing party” limitation on fee awards, but that a party seeking an 
award of fees must achieve “some degree of success on the merits” in order for a court to consider 
awarding fees.  A copy of the opinion is available at http://www.supremecourt.gov/opinions/09pdf/09-
448.pdf.  
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The case is of great potential relevance for claimants who resort to the courts in an effort to obtain 
bene�ts following the denial of bene�ts sought through the plan’s internal claims and appeal process.  
Although a court in such cases may sometimes make an outright award or denial of bene�ts, it is 
common for the court to review the administrative record, identify �aws in the original claims and appeal 
process, and remand the matter to the plan administrator for reconsideration in light of the court’s 
analysis.  In some of these cases, the matter subsequently returns to court.  In others, the matter is 
resolved through the administrative process.  In Hardt, the Supreme Court held that a plaintiff who 
achieves an administrative remand can be considered for a fee award under appropriate circumstances.

The Hardt ruling re�ects the need to be fair to plaintiffs who may incur signi�cant costs due to an 
administrator’s denial of bene�ts, and who could have avoided those costs if the claims process had been 
conducted properly.  The denial itself may be wrongful, or the plaintiff may erroneously believe the denial 
to be wrongful due to the administrator’s failure to adhere to ERISA’s investigation and/or explanation 
requirements.  Those requirements are intended to ensure that a denied claimant can accurately assess 
the merits of the plan’s position, and be con�dent that the administrator has considered all relevant 
evidence in reaching its decision.  If a plaintiff obtains a court ruling that the administrator’s actions 
breached ERISA’s claims handling requirements, Hardt gives the court an opportunity to recompense the 
plaintiff for the expenses incurred in the litigation process.

However, the Hardt opinion itself and lower court rulings since Hardt con�rm that “some degree of 
success on the merits” is not grounds for an automatic fee award.  In the �rst place, the Court ruled in 
Hardt that a remand to the administrator does not automatically demonstrate “some degree of success on 
the merits.”  The Court also noted that even if “some degree of success” is obtained, a court still has the 
discretion to deny fees.  Accordingly, as permitted (though not required) by Hardt, courts are continuing to 
apply the traditional �ve factor test in assessing whether to grant a fee award and how large an award to 
approve.  The Hardt case also does not contradict courts’ traditional position that fee awards will not cover 
legal expenses incurred prior to the �ling of a lawsuit (i.e., during the initial claims and appeal process).  
In general, the Hardt case af�rms the broad latitude given to judges in making fee award decisions under 
ERISA.

Mental Health Parity and Addiction Equity Act
The Mental Health Parity and Addiction Equity Act of 2008 (“MHPAEA”) requires a group health plan to 
offer mental health and substance abuse bene�ts on essentially the same terms as the medical and 
surgical bene�ts offered under the plan.  This means that plans that offer both medical and surgical 
bene�ts and mental health and/or substance abuse bene�ts must ensure that the �nancial requirements 
and treatment limitations that apply to mental health or substance abuse bene�ts are no more restrictive 
than the predominant �nancial requirements that apply to substantially all medical and surgical bene�ts 
under the plan.  On February 2, 2010, the Department of Labor, the Department of Health and Human 
Services (“HHS”), and the Treasury Department published interim �nal rules implementing MHPAEA.  The 
Regulation, which was effective as of April 5, 2010 and applies to plan years beginning on or after July 1, 
2010, was more expansive than anticipated and contains complex parity rules.  Plan sponsors will need to 
review their plans and work with either their insurers, in the case of a fully-insured plan, or their claims 
administrators, in the case of a self-insured plan, to determine if their plans comply with the new parity 
rules.  A general overview of the parity rules is provided below.

The Regulation provides that the parity rule applies to both �nancial requirements (e.g., deductibles, 
copayments, coinsurance, and out-of-pocket expenses) and treatment limitations.  Treatment limitations 
are limits on the frequency of treatment, number of visits, day of coverage, or other limits on the scope or 
duration of treatment.  The Regulation distinguishes between quantitative treatment limitations (i.e., those 
that are expressed numerically, such as 50 outpatient visits) and non-quantitative treatment limitations. 
Non-quantitative treatment limitations include, but are not limited to, medical management standards, 
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formulary design, and determination of usual and customary charges.  Non-quantitative treatment 
limitations are evaluated under a special parity rule, which provides that any processes, strategies, 
evidentiary standards or other factors used in applying a non-quantitative treatment limitation to mental 
health and/or substance abuse bene�ts must be comparable to, and applied no more stringently, than the 
processes, strategies, evidentiary standards, or other factors used in applying the non-quantitative 
limitation to medical and surgical bene�ts.

Financial requirements and quantitative treatment limitations are subject to the substantially 
all/predominant test set forth above.  The test applies on a classi�cation-by-classi�cation basis to six 
classi�cations of bene�ts: (1) inpatient, in-network; (2) inpatient, out-of-network; (3) outpatient, 
in-network; (4) outpatient, out-of-network; (5) emergency care; and (6) prescription drugs.

Under the Regulation, a “type” of �nancial requirement (e.g., deductible, copayment) or treatment 
limitation must apply to substantially all of the medical and surgical bene�ts in a classi�cation in order for 
that type of requirement or limitation to apply to mental health and substance abuse bene�ts in the same 
classi�cation.  A type of �nancial requirement or treatment limitation applies to substantially all of the 
medical and surgical bene�ts in a classi�cation if it applies to at least two-thirds of the bene�ts in that 
classi�cation.  If the type of �nancial requirement or quantitative treatment limitation satis�es the 
“substantially all” portion of the parity test at the same level (e.g., a $20 copayment applies to two-thirds 
of the medical and surgical bene�ts in a given classi�cation), then no further analysis is needed.  Mental 
health and substance abuse bene�ts within that classi�cation must be in parity with the type and level of 
the �nancial requirement or treatment limitation.  However, if the type of �nancial requirement or quantita-
tive treatment limitation satis�es the “substantially all” portion of the parity test but at multiple levels (e.g., 
varying copayments apply to two-thirds of the medical and surgical bene�ts in a given classi�cation), then 
the “predominant” prong of the parity test will have to be conducted.  The predominant level of a type of 
�nancial requirement or quantitative treatment limitation is the level that applies to more than one-half of 
the medical and surgical bene�ts subject to the requirement or limitation in a given classi�cation.  The 
substantially all/predominant test is conducted based on projected plan costs.  Any reasonable method 
may be used to determine the dollar amount expected to paid under the plan.

Items Still Pending
■ Department of Labor regulations governing the provision of investment advice to retirement plan 

participants have been re-proposed but are not yet �nal.

■ A recently issued Department of Labor proposed regulation that would amend the de�nition of 
“�duciary” under ERISA, and most notably would expand the de�nition to cover more situations in 
which a person offering investment advice to other plan �duciaries and/or participants or bene�ciaries 
quali�es as a �duciary.

■ IRS regulations governing cafeteria plans and �exible spending accounts, particularly with respect to 
compliance with non-discrimination rules.

■ A potential statutory correction to the de�nition of an “eligible charity plan” exempt from the new 
de�ned bene�t plan funding requirements.

■ Updated guidance regarding the IRS’ Employee Plans Compliance Resolution System, including new 
correction options for Section 403(b) plans.

■ The opening of an IRS prototype program for Section 403(b) plans.

■ Efforts from the IRS to encourage use of annuitization products under de�ned contribution plans.
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Naples, Florida 34108-2711
239.598.4444

■ Increased focus by the Pension Bene�t Guaranty Corporation on (i) small plans and (ii) pursuant to a new 
proposed regulation, enforcement of obligations associated with plant shutdowns by employers with 
de�ned bene�t plans.

■ Final cash balance regulations regarding “market rate of return” from the IRS.

■ IRS guidance regarding in-plan Roth conversions.

■ The Department of Labor and the SEC continue to review investment regulatory needs, including how 
best to handle target date retirement fund products, and the Department of Labor has indicated that 
amendments to its quali�ed default investment alternative regulations are anticipated.

For Assistance
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation group 
for more information about the items discussed in this newsletter, or for assistance in other matters.  ■
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