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EXEMPT INCOME PROTECTION ACT (“EIPA”)
The Exempt Income Protection Act (“EIPA”) was signed into law by Governor David Paterson 
on September 26, 2008, and became effective on January 1, 2009. This law amends Article 52 
of the New York Civil Practice Law and Rules by adding new categories of exempt funds that 
are out of the reach of judgment-creditors. Additionally, the law significantly changes the 
procedures that judgment-creditors must follow when attempting to collect from a judgment-
debtor.

Additional Exempt Funds that Cannot be Restrained
The CPLR sets forth certain types of income that are exempt from collection by a judgment-
creditor, meaning that these funds may not be collected to satisfy a debt. The following types 
of funds are exempt from collection:

■ Social security

■ Social security disability (SSD)

■ Supplemental security income (SSI)

■ Public assistance (welfare)

■ Income earned while receiving SSI or 
public assistance

■ Veterans benefits

■ Unemployment insurance

■ Payments from pensions and retirement 
accounts

■ Disability benefits

■ Income earned in the last 60 days
(90% of which is exempt)

■ Workers’ compensation benefits

■ Child support

■ Spousal support or maintenance 
(alimony)

■ Railroad retirement; and

■ Black lung benefits.

Prior to the enactment of the EIPA, judgment-creditors were allowed to restrain a judgment- 
debtor’s account until the judgment-debtor proved that the funds in the account were exempt. 
Under the EIPA, however, a minimum amount of the judgment-debtor’s funds is automatically 
exempted from being restrained. The minimum amount exempted from being restrained 
depends on whether the source of the funds in the account can be identified. If a judgment- 
debtor’s account contains “reasonably identifiable” exempt payments that have been directly 
deposited or made electronically within 45 days preceding the date the judgment-creditor 
served a restraining notice on the bank, then $2,500 of the account cannot be restrained. Only 
amounts over $2,500 can be restrained at that point. 
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If a judgment-debtor’s account does not contain reasonably identifiable exempt funds, the first 
$1,716 of the account cannot be restrained. This amount reflects 240 times the minimum wage. 
This figure must be adjusted any time the Federal or State minimum wage is adjusted.

Procedural Changes
In addition to the substantive changes in funds that are exempt from restraint and collection, 
the EIPA alters collection procedures as well. The EIPA adds CPLR Section 5222-a, which 
contains the procedures for serving a valid restraining notice and for releasing restrained 
funds.

In order to serve a valid restraining notice, the judgment-creditor must serve the following on 
the bank:

■ the Restraining Notice;

■ an additional copy of the Restraining Notice;

■ an Exemption Notice; and

■ two copies of an Exemption Claim Form.

If there are funds in the judgment-debtor’s account above the amounts automatically exempt 
from restraint, the bank must mail a copy of the Restraining Notice, the Exemption Notice and 
Exemption Claim Forms to the judgment-debtor within 2 days of the account being restrained. 
(This does not change the judgment-creditor’s obligation to send its own Notice to the 
judgment-debtor within 4 days of serving the restraining notice, if it hadn’t served such a 
Notice within a year before serving the restraining notice.)

Both the Exemption Notice and the judgment-creditor’s Notice to the judgment-debtor notify 
him or her that the account has been restrained, that certain funds are exempt, and the proce-
dures that the judgment-debtor should follow in order for the account to be released.

In order to get an account released, the judgment-debtor must complete both copies of the 
Exemption Claim Form, have them notarized, and return one copy each to the bank and the 
judgment-creditor. The Exemption Claim Form advises the judgment-debtor that the Form 
should be accompanied by documents that show the funds in the account are exempt, in order 
to more quickly release the account. The judgment-debtor must return the Exemption Claim 
Forms within 20 days of the date the bank sent the documents to the judgment-debtor, based 
on the postmark.

When the judgment-debtor returns an executed Exemption Claim Form to the bank, the bank 
must release the account 8 days after the date the judgment-debtor sent the Exemption Claim 
Form to the bank, based on the postmark. The bank must also notify the judgment-creditor of 
the date the funds will be released.

If the judgment-debtor returns an executed Exemption Claim Form to the judgment-creditor 
with information demonstrating that all of the funds in the account are exempt, the judgment-
creditor must instruct the bank to release the account within 7 days after the date the 
judgment-debtor sent the Exemption Claim Form to the bank, based on the postmark.
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If the judgment-debtor’s account contains mixed funds—some exempt funds and some non-
exempt funds – the judgment-creditor does not have to instruct the bank to release all of the 
funds in the account. However, the EIPA mandates the use of the lowest intermediate balance 
principle of accounting when dealing with mixed fund accounts. This doctrine is based on the 
lowest balance that existed between the date of deposit and the date the creditor’s interest in 
the account was established, and exempt funds are presumed to be the last funds withdrawn. 
If the non-exempt funds are withdrawn and spent, they are treated as lost and no longer 
available. If the balance in the account falls below the amount of funds subject to the 
judgment- creditor’s interest deposited into the account, the judgment-creditor is allowed only 
the lowest intermediate balance between the time of commingling and the time the rights in 
the account are determined. 

The lowest intermediate balance principle is a complicated accounting principle that judgment- 
creditors must be careful in utilizing. If the judgment-creditor does not release funds that 
should have been released, the judgment-creditor is deemed to have acted in bad faith, and the 
court may award damages, costs, fees and penalties to the judgment-debtor.

A judgment-creditor may object to the judgment-debtor’s claimed exemptions by making a 
motion to the court. It must serve the bank and the judgment-debtor with its moving papers 
within 8 days after the date the judgment-debtor sent the Exemption Claim Form to the bank, 
based on the postmark. If the judgment-creditor serves its moving papers within this time, the 
bank must continue to restrain the judgment-debtor’s funds for 21 days, unless a court orders 
otherwise. The bank will release the funds after the 21 days if it has not received an order 
from the court.

The judgment-creditor’s motion papers must contain: an affirmation demonstrating a reason-
able belief that the judgment-debtor’s account contains non-exempt funds and the amount of 
non-exempt funds; factual support for the judgment-creditor’s belief, and the executed Exemp-
tion Claim Form, which will be prima facie evidence that the funds are exempt. The motion 
should be noticed for 7 days after service of the moving papers. The court must issue its 
decision within 5 days after the motion. The judgment-creditor must serve the order on the 
bank and the judgment-debtor within 2 business days after the court issues its order.

If the court determines that the judgment-creditor brought the motion in bad faith, it must 
award the judgment-debtor costs, reasonable attorney fees, actual damages, and an amount 
not to exceed $1,000.

If the bank does not receive an executed Exemption Claim Form from the judgment-debtor 
within 25 days after it mailed the forms to the judgment-debtor, the funds will remain 
restrained, but the judgment-debtor may still raise the exemption at any time.

In sum, the EIPA imposes new obligations on judgment-creditors that will make it more 
difficult to enforce and collect the judgments they obtain. Judgment-creditors should use 
experienced counsel who familiar with these procedures, time deadlines, and obligations, or 
else they could be the ones who pay in the end. 
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