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Expansion of Continuation Coverage and Dependent 
Coverage Rights Under New York Insurance Law
On July 30, 2009, Governor Paterson signed two bills that amend the New York Insurance Law 
to enhance individuals’ rights to access employer group health insurance coverage.  The 
Governor also signed a third bill that amends the New York Insurance Law and Public Health 
Law to enhance protections available to patients and providers in connection with health 
insurance carriers and health maintenance organizations (HMOs).  This newsletter focuses on 
the impact that the enhanced access rules will have on the operation of employer group health 
plans in New York.  Employers do not need to take any action in connection with the third bill - 
the enhanced patient and provider protections will apply automatically under insurance and 
HMO contracts issued under New York law. 

One of the two group health care access bills extends the period of continuation coverage that 
is available to employees and their covered family members when the employee’s employment 
terminates from the current 18-month continuation period to 36 months.  The second group 
health access bill requires insurers to allow children to remain on a parent’s policy until age 
301.

It is important to note that the two group health care access bills amend the New York Insur-
ance law and therefore do not apply to employer self-insured group health plans.  We discuss 
considerations for self-insured employers in more detail below.

EXTENDED CONTINUATION COVERAGE
PRIOR  REQUIREMENTS
Previously, the New York Insurance Law required contracts issued by health insurance carriers 
and HMOs to include continuation coverage rights that were nearly identical to federal continu-
ation of coverage rights (commonly referred to as “COBRA” rights).  Like the federal COBRA 
rule, under the prior New York continuation of coverage (“New York  COBRA”) rules, if an 
employee terminated employment, the employee and his or her covered spouse and depen-
dents were generally entitled to purchase continuation of the group health coverage that was in 

___________________________
1 The bill language says "through age twenty-nine." The Governor's press release regarding the bill refers to coverage 
"up to the age of 29," implying that "through age twenty-nine" means through attainment of age 29, rather than "until 
age 30."  A New York Insurance Department website Q&A says "29 years of age or younger" which presumably means 
until age 30.
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effect at the time of the employee’s termination of employment for up to 18 months.  Coverage 
could terminate earlier if the employee failed to make required premium payments or obtained 
other coverage and in certain other circumstances.  Previously, the New York COBRA require-
ment applied only when the federal COBRA rule did not apply to the employer’s group health 
plan.  Federal COBRA applies only to employers with 20 or more employees (special counting 
rules apply under Federal COBRA), so previously, only employers with fewer than 20 employ-
ees had to be concerned about New York COBRA. 

NEW REQUIREMENTS  
The new law requires that insurers and HMOs offer up to 36 months of continuation coverage 
upon an employee’s termination of employment and expressly states that the New York COBRA 
coverage is intended to pick up where federal COBRA leaves off.  In other words, an individual 
may be eligible to purchase 18 months of continuation coverage under the employer’s plan 
pursuant to federal COBRA and then be eligible to purchase up to 18 additional months of 
continuation coverage under the amended New York law.  This means that employers who are 
subject to federal COBRA but who purchase health insurance in New York will need to under-
stand how the new requirement applies.  Note that in a recent telephone call to the New York 
Insurance Department, a representative from the Department informally confirmed that New 
York COBRA does not apply to stand-alone dental or vision plans.  Presumably, this means that 
stand-alone dental and vision plans are not subject to the new extended continuation coverage 
requirements, but more formal guidance from the Department on this issue would be helpful.

Except for changing the continuation coverage period from 18 months to 36 months and 
specifying that the extended coverage period is available after federal COBRA is exhausted, the 
new law does not change the manner in which New York COBRA rules are applied and this 
creates some questions as to what obligations employers have under the new law.  Unlike 
federal COBRA, the New York Insurance Law (which governs the business of insurance and 
not employer actions) does not specifically require employers to provide individuals with 
notification of their New York COBRA rights.  The Insurance Law continues to provide that an 
individual who is eligible to elect New York COBRA has a 60-day election period, measured 
from the later of the date his or her coverage would normally end or the date he or she is given 
notice of his or her New York COBRA rights by the employer or group policyholder/premium 
remitting agent (generally the employer).  As noted, the Insurance Law regulates insurance 
carriers and not employers, but most employers who are not subject to federal COBRA do 
choose to provide individuals with notice of their New York COBRA rights, in effect complying 
with this “indirect” or “implied” employer notice requirement.

The lack of a specific employer notice requirement in connection with the new law raises 
several administration questions.  Employers who are not subject to federal COBRA, but who 
currently provide individuals with notice of the right to purchase New York COBRA, should 
update their New York COBRA notices when the new law applies to their insurance contract 
(see effective date provision below).  It is not clear what employers who are subject to federal 
COBRA should do with regard to the new law.  One approach would be to revise current 
federal COBRA notices to describe the new extended continuation coverage provision.  This 
may be complicated for employers who have both self-insured health coverage (which would 
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not be subject to the new requirement) and insured coverage under their group health plan, or 
for employers with employees in states outside of New York.  Employers who outsource their 
COBRA administration will need to discuss their intended approach with their COBRA service 
provider. 

EFFECTIVE DATE  

The new requirements take effect on July 1, 2009, and apply to all policies issued, renewed, 
modified, altered, or amended on or after that date.  It is not clear how (or if) the new require-
ment applies to individuals whose termination of employment occurred before the date on 
which the requirement applies to the policy under which they are or were covered.  For 
example, if an employer’s policy is renewed annually on January 1, the new requirement would 
apply to the policy on January 1, 2010.  In this case, would the new requirement apply to an 
employee whose employment terminated on September 1, 2009 and who elected to purchase 
continuation coverage (whether federal COBRA or New York COBRA) and continued that 
coverage for the normally applicable 18-month period?  What about an individual whose 
normally applicable 18-month period ended September 1, 2009?  Additional guidance from the 
New York Insurance Department would be helpful.

EXPANDED ELIGIBILITY FOR DEPENDENT
COVERAGE ON PARENTS’ PLANS
PRIOR REQUIREMENTS  

Prior to amendment, the New York Insurance Law did not require insurance carriers and 
HMOs to offer coverage to dependent children to any specified age.  In fact, some types of 
policies were prohibited from offering coverage to children beyond age 24. The Insurance Law 
did require that carriers and HMOs offer coverage to children regardless of age who are 
incapable of self-sustaining employment due to mental or physical disability.  Most insurers 
and HMOs nonetheless offered coverage to (and most employers design their group health 
plan eligibility rules to provide coverage for) unmarried dependent children beyond the age of 
19, but typically subject to requirements as to full-time student status at accredited educational 
institutions.

NEW REQUIREMENTS  

The new law requires insurance carriers and HMOs to offer coverage to an unmarried child of 
a covered employee until he or she is 30.  The child must live, work, or reside in New York 
State or the service area of the insurer, and cannot be covered by Medicare or eligible for 
employee health benefit coverage as an employee or member (in other words, as other than a 
child).  The child does not have to be financially dependent on the employee.  Coverage may 
continue until the child ceases to meet the statutory requirements or fails to make timely 
payment of premiums, or until the termination of the policy without replacement by another 
policy.  It is not clear whether the new law applies only to medical coverage or whether it also 
applies to stand-alone dental and vision plans.  Until further guidance is issued, we recom-
mend that employers consult with the carriers who insure their stand-alone plans to deter-
mine whether the carrier intends to comply with this new requirement.
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Although the new law requires insurance carriers and HMOs to offer this extended coverage, it 
does not (and could not, at least for employers subject to federal ERISA law) directly require 
employers to change the dependent eligibility provisions of their group health plans.  The law 
provides that the carrier or HMO must make the extended coverage available and, “if requested 
by” the contractholder or policyholder (generally the employer), extend the coverage to eligible 
children.  The law specifically provides that the employer is not required to pay premiums 
associated with this coverage.  Instead, payment must be made by the parent or child at the 
beginning of each month (or other, longer coverage period), subject to a 30-day grace period 
for late payment.  Although the law does not specify what premium should be charged for an 
individual who elects this extended coverage, the New York Insurance Department website 
Q&A says that the maximum premium that may be charged is 100% of the single premium rate.

If an employer chooses not to change the dependent eligibility provisions in its plan and the 
insurance policy continues to provide for dependent coverage that terminates at an age earlier 
than 30, the carrier or HMO must nonetheless make the extended coverage available at the 
election of the employee, member, or child.

An employer that chooses not to change its dependent eligibility provisions will not escape 
having to deal with the new law because, as noted above, a child who would lose coverage 
before age 30 has the right to elect to continue coverage.  The new law provides that such 
elections are filed with the policyholder, employer, or group remitting agent (in almost all 
cases, the policyholder and group remitting agent are the employer).  In addition, the new law 
provides that the premium payment for such coverage must be made to the policyholder, 
employer, or group remitting agent, so the employer will in most cases end up collecting the 
premium payments.  It is important to note that even though the law provides that elections and 
premium payments are made to the policyholder, employer or group remitting agent, the New 
York Insurance Department website Q&A says that the election and premiums should be 
submitted to the insurer.  Employers should discuss the election and premium payment proce-
dures with their insurance carriers.

Children must be offered the opportunity to elect this continued coverage at the time they 
otherwise would age out of the policies and the election must be filed within 60 days of the 
date coverage would otherwise lapse.  If a timely election is filed, coverage will be continuous 
from the originally scheduled termination date.  Children must also be offered the opportunity 
to elect prospective coverage during an open enrollment period of at least 30 days each year, 
and, following a lapse of coverage, within 60 days after the child meets the requirement for 
“dependent child” status under the legislation.  Coverage elections can be filed by the child or 
by the employee.  Note that the insurance carrier or HMO, not the employer, must provide 
notice of impending age-based termination of coverage, and of these coverage continuation 
rights.

The new law authorizes the New York Insurance Department to issue regulations to implement 
and operate the new requirements, including making premium rate adjustments.

EFFECTIVE DATE  

The bill takes effect September 1, 2009 and applies to contracts issued, renewed, modified, 
altered, or amended on or after that date.  Unmarried children under age 30 who had previously 
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“aged off” their parents’ coverage must be permitted to elect coverage within 12 months of the 
bill’s effective date.  In such a case, coverage will be effective prospectively, not later than 30 
days after the election and payment of the first premium.

NEXT STEPS
If you are an employer with New York employees, you should take the following steps:

■ If your group health plan is insured pursuant to a New York policy, talk to your insurer 
about its plans for compliance, and its intended timeline.  

■ If your insurance policy was not issued in New York, discuss the situation with your 
insurer, and find out whether it is nonetheless required to comply or has opted to do so.  
Make sure any communications to employees, COBRA beneficiaries, and dependents 
clearly communicate the insurer’s decision, especially if the insurer does not intend to 
offer expanded continuation and/or dependent coverage.

■ If your group health plan is self-insured, the new laws do not apply to that plan.  

■ If you are interested in aligning your self-insured plan with the new requirements on a 
voluntary basis:

■  Be sure to discuss the prospect with your stop-loss insurer and claims administra-
tor before taking any action.

■  Try to have any necessary updates to your plan document, your stop-loss policy, 
and your claims administration contract in place before communicating formally 
with your employees, but be sure accurate information is available in the meantime.

■  Be sure you understand the likely impact on your overall costs.

■ Your employees and your current COBRA beneficiaries are likely to have heard about 
the new law.  Whether or not you decide to enhance your COBRA and/or your depen-
dent coverage, plan your communication strategy in advance.  Make sure your claims 
administrator knows what you are doing, and that anyone contacting your staff or the 
administrator receives accurate information.

■ Decide how, if at all, to restructure your employee contribution policies.

■ Many employers subsidize the cost of dependent coverage.  Decide whether you will 
extend this subsidy to children up to the age of 30, or only through your current 
coverage age (or somewhere in between).  

■ Remember to review individual employment and severance agreements for special 
promises that may affect your premium payment obligations.

■ If you intend to pay some or all of the premiums for extended dependent coverage, 
make sure you understand the tax consequences to employees.  If a child is not the 
employee’s tax dependent under federal and/or state law, your payment of all or part of 
premium will constitute “imputed income” to the employee.  These tax rules also 
prevent an employee from using a health care flexible spending account to cover 
medical expenses of non-dependent children, so employees will need to understand 
that although a child may be eligible for health insurance coverage under the new 
extended coverage rule, the employee may not be eligible to obtain flexible spending 
account reimbursements for that child.
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■ Consider if and how you will communicate the new rules.

■ Consider any plan document and/or summary plan description updates that may be 
needed.

If you have questions, please feel free to contact a member of the Employee Benefits & 
Executive Compensation group for assistance.

■ ■ ■


