
Federal Bar Council QuarterlyFederal Bar Council Quarterly
June/July/August 2015 www.federalbarcouncil.org Vol. XXII, No. 4

Provocative, Human, Eclectic

In This Issue:
From the President ...........................................................................................................................................2
Council President Vilia B. Hayes highlights a number of Council events taking place this fall.

From the Editor ................................................................................................................................................3
Co-editor-in-chief Bennette D. Kramer recently had lunch with Jessica Neuwirth, author of a book  
explaining why it is the time for an Equal Rights Amendment to the Constitution.    

New Appointments ...........................................................................................................................................5
Brian M. Feldman tells us about U.S. District Court Judge Elizabeth A. Wolford of the Western District  
of New York.

New Appointments ...........................................................................................................................................7 
Stephen L. Ratner and Steven H. Holinstat report on U.S. District Court Judge Joan M. Azrack of the  
Eastern District of New York.

Legal History ....................................................................................................................................................9
“Robert Bork at Justice” is the title of this Legal History article by C. Evan Stewart.

FBC News .......................................................................................................................................................13
Abena Mainoo and Carly Grant discuss the First Decade Committee’s twelfth annual Summer  
Kick-Off honoring the Thurgood Marshall Award recipients and nominees.

FBC News .......................................................................................................................................................16
Marjorie E. Berman explains how the Council’s Inn of Court ended the year.

FBC News .......................................................................................................................................................16
Learn what’s doing with the Council’s Public Service Committee in this article by Abena Mainoo. 

FBC News .......................................................................................................................................................18
There is a new coffee table book, on the Second Circuit’s courthouses, as Marjorie E. Berman points out.

Invitation to Debate .......................................................................................................................................19
Richard W. Hulbert, a retired partner of Cleary Gottlieb Steen & Hamilton and a former vice chairman  
of the Court of Arbitration of the International Chamber of Commerce, highlights an international  
arbitration issue of note.

And More
Charles C. Platt explores issues arising from lawyers “going mobile” (p. 21) and Pete Eikenberry explains 
what it was like to lawyer at a federal detention center in Texas (p. 22).

We invite you to connect with us on LinkedIn. 

http://www.linkedin.com/company/federal-bar-council/


Federal Bar Council Quarterly June/July/August 2015 2

From the President

Fall Events at the 
Council

By Vilia B. Hayes

This is a free event at a beauti-
ful but small venue, which I think 
you will be happy to learn more 
about.  Space is very limited so 
RSVP early.  (Judge Jacobs sug-
gests you stop by and see the 
nearby Irish Hunger Memorial, 
if you have time.) Learn more: 
http://bit.ly/1h9rHmC.

Fall Bench and Bar Retreat

 Our 16th Fall Bench and Bar 
Retreat will be held at Mohonk 
Mountain House in New Paltz 
from Friday afternoon, October 
23, to Sunday afternoon, October 
25.  Mohonk is especially beauti-
ful in the fall and we have a ter-
rific set of continuing legal edu-
cation programs:  

• Federal Rules Challenge
• Data Breach: Now What Do 

You Do? 
• Cops, Grand Juries, and the 

Media: Business as Usual or 
an Explosive Mixture?

• In-House Privilege for Law 
Firms: Should It Exist? And 
How Can You Protect It?

• Navigating International Wa-
ters: Cross-Border and Multi-
Jurisdictional Investigations

• Magna Carta

 The following judges will 
be participating:  Second Circuit 
Judge Denny Chin, Southern Dis-
trict Judge Vernon S. Broderick, 
Eastern District Judge Margo K. 
Brodie, Eastern District Judge 
Kiyo A. Matsumoto, Southern 
District Judge Edgardo Ramos, 
and Eastern District Judge Wil-

liam F. Kuntz.  Consider joining 
us for 10 CLE credits and great 
company. Learn more: http://bit.
ly/1TqvvMv.

Reception to Launch  
Courthouse Book 

 On October 28, there will be 
a reception for the launch of the 
publication of Courthouses of the 
Second Circuit — Their Architec-
ture, History, and Stories.  This 
wonderful book, which has been 
in the works for several years, 
will be provided free of charge to 
Council Members in good stand-
ing as a special member benefit.  
Judge P. Kevin Castel proposed 
the idea and the Second Circuit 
Courts Committee, Editors Patri-
cia A. McGovern and Michael P. 
Zweig, Associate Editor Marjorie 
Press Lindblom, Circuit Execu-
tive Karen Milton and her staff, 
and over 20 contributing writers 
have brought it to fruition.  We will 
celebrate the launch of the book 
with a reception at the Thurgood 
Marshall Courthouse on October 
28 from 6:00 p.m. to 8:00 p.m.  
Invitations will go out in early  
September.  

Thanksgiving Luncheon

 Our 54th annual Thanksgiv-
ing Luncheon will be held on 
Wednesday, November 25, at the 
Waldorf.  This year the Federal 
Bar Council is presenting two 
Emory Buckner Medals for Out-
standing Public Service jointly 
to Chief Judge Carol Amon of 
the Eastern District of New York 
and Chief Judge Loretta Preska 

 As the summer draws to a 
close and fall arrives, I feel the an-
ticipation of another school year 
commencing — even though my 
school days are long over.  This 
sense of anticipation is enhanced 
by the wonderful events coming 
up at the Federal Bar Council this 
fall.

Judges Reading Poetry 

 First, on October 20, the Fed-
eral Bar Council is sponsoring a 
poetry reading and reception at 
Poets House, 10 River Terrace, 
Battery Park City (two blocks 
south of Chambers Street on the 
Hudson River), that will highlight 
four judges reading poetry:  Sec-
ond Circuit Judge Dennis Jacobs, 
Eastern District Judge William F. 
Kuntz, Second Circuit Judge Ge-
rard E. Lynch, and Southern Dis-
trict Judge Colleen McMahon.  
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of the Southern District of New 
York.   The annual Thanksgiving 
luncheon is the Council’s sig-
nature, best-attended event and 
this year should be especially 
collegial. Learn more: http://bit.
ly/1Tm0deU.

Winter Bench and Bar Retreat

 It is not too soon to sign up to 
join us at the Winter Bench and 
Bar Retreat to be held at the Four 
Seasons Resort Hualalai in Kona, 
Hawaii, from January 30 to Feb-
ruary 6, 2016.  Click here for more 
information: http://bit.ly/1J963tq. 

Pro Bono 

 Our Public Service Commit-
tee continues to identify many 
pro bono cases that need place-
ment, but none more than im-
migration.  Asylum seekers face 
torture and, often, death in their 
home countries.  As the U.S. gov-
ernment works to move their cas-
es through removal (deportation) 
proceedings, the asylum seekers 
desperately need the help of pro 
bono counsel.  The Federal Bar 
Council Asylum Representation 
Project was created through the 
efforts of Second Circuit Chief 
Judge Katzmann and his Study 
Group on Immigrant Represen-
tation to increase the quality of 
representation to asylum seekers.  
But the current need is immense, 
as New York remains home to 
hundreds of unrepresented asy-
lum seekers who are urgently in 
need of pro bono lawyers.  For 
more information about available 
pro bono asylum cases, contact 

Gina DelChiaro at delchiarog@
humanrightsfirst.org.
 I hope to see many of you at 
a Federal Bar Council event this 
fall!

From the Editor 

A Talk with Jessica 
Neuwirth

By Bennette D. Kramer

 Recently I had lunch with 
Jessica Neuwirth, a friend from 
my days at Cleary Gottlieb Steen 
& Hamilton, to talk about her ef-
forts to further national and in-
ternational women’s rights.  Jes-
sica has written a book — Equal 
Means Equal  — explaining why 
it is the time for an Equal Rights 
Amendment to the Constitution 
and has established the ERA Co-
alition to build support to put the 
ERA into the Constitution.  Jes-
sica is also the director of Donor 
Direct Action (“DDA”), a newly 
established organization that 
generates support for activists 
for women’s rights around the 
world.  

Equality Now

 After graduating from Har-
vard Law School in 1985, Jessica 
worked at Amnesty International 
for five years, then worked at 
Cleary until 1993, when she left 
shortly after co-founding Equal-
ity Now.  Equality Now was es-
tablished to work to end all forms 
of violence and discrimination 
against women.  Using interna-
tional, regional, and national le-
gal advocacy, Equality Now aims 
for equal rights under the law.  
It focuses on discrimination in 
law against women, sexual vio-
lence, female genital mutilation, 
and trafficking of women and 
girls.  Its main purpose is to raise 
awareness and move the agenda 
for women’s equality forward 
through advocating legal and 
systemic change.  Jessica also 
worked for the United Nations 
in the Office of Legal Affairs, 
as director of the New York Of-
fice of the High Commissioner 
for Human Rights, as an expert 
consultant to the International 
Criminal Tribunal for Rwanda 
on issues of sexual violence, and 
as special advisor on sexual vio-
lence to the U.N. High Commis-
sioner for Human Rights.  Jessica 
taught a seminar on international 
women’s rights at Harvard Law 
School.  
 Jessica is one of the foremost 
experts on women’s rights in the 
United States and internationally.  
Her interest in the ERA evolved 
naturally from her interest in 
international women’s rights.  
She is distressed that the United 
States is one of seven countries 
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that has not ratified the Conven-
tion on the Elimination of All 
Forms of Discrimination Against 
Women (“CEDAW”), known as 
the International Bill of Rights 
for Women.  President Jimmy 
Carter signed CEDAW in 1977, 
but Congress has not ratified it.  
The other countries that have not 
ratified CEDAW are Somalia, 
Sudan, South Sudan, Iran, Palau, 
and Tonga.

Equal Means Equal

 Equal Means Equal was pub-
lished on January 6, 2015, and the 
ERA Coalition was founded in 
2014 with Jessica as president to 
build broad based public support 
for putting the ERA into the Con-
stitution.  The ERA is a proposed 
amendment to the U.S. Constitu-
tion that would prohibit discrimi-
nation against girls and women 
on the basis of sex.  Representa-
tives Carolyn Maloney (D-NY) 
and Jackie Speier (D-CA) are 
sponsoring bills relating to the 
ERA in the House and Senators 
Ben Cardin (D-MD) and Rob-
ert Menendez (D-NJ) are Senate 
sponsors; Senator Mark Kirk (R-
IL) is a co-sponsor in the Senate 
and Cynthia Lummis (R-WY) is 
a co-sponsor in the House.  Many 
celebrities are committed to pass-
ing the ERA, including Meryl 
Streep, President Jimmy Carter, 
Chelsea Handler, Rashida Jones, 
Jane Fonda, Tavis Smiley, Tay-
lor Schilling, Lily Tomlin, Sam 
Waterston, and Gloria Steinem.  
Meryl Streep sent a letter to ev-
ery member of Congress urging 
them to support a constitutional 

amendment guaranteeing equal 
rights for women.  
 Why now make a push for the 
ERA?  Polls show that 70 percent 
of the American people mistak-
enly think that equal rights for 
women already is embodied in 
the Constitution, and 90 percent 
of the American people support 
it.  Yet, women are not protected 
by the Constitution from pay in-
equity, pregnancy discrimination, 
or violence.  The ERA should be 
included in the Constitution as a 
core value.  The ERA was passed 
by Congress in 1972 and rati-
fied by 35 states when the seven 
year deadline expired in 1982, 
three states short of the 38 states 
needed for passage.  Although 
the Fourteenth Amendment pro-
vides equal protection of the law, 
it only applies to state action, and 
does not cover discrimination 
through private action, which the 
ERA could.
 Jessica also views the ERA in 
light of her many years’ experi-
ence in the international human 
rights forum.  She has fought for 
equal rights for women all over 
the world.  She believes that the 
time has come for this country, 
which condemns other countries 

for their human rights records, to 
announce to the world that it, too, 
supports a robust legal frame-
work for women’s rights.

Donor Direct Action

 When she is not working to 
pass the ERA, Jessica is the direc-
tor of the DDA.  She left Equal-
ity Now in 2013 and on March 9, 
2015 formally launched the DDA 
at an event at the Ford Founda-
tion featuring Jane Fonda, Glo-
ria Steinem, Lynn Nottage, and 
Robin Morgan.  The DDA solic-
its donors and then funds grants 
to leading women’s advocacy 
organizations overseas that have 
limited access to funding and 
other support.  Jessica wanted a 
more direct connection with or-
ganizations that were working in 
these countries rather than advo-
cating as Equality Now does on 
behalf of women.  With the DDA 
she has created that connection.  
The DDA provides visibility and 
access to funding to the groups 
it supports.  The DDA now is 
partnering with frontline groups 
in Afghanistan, Syria, Somalia, 
South Africa, Libya, Democratic 
Republic of Congo, Latvia, Ke-
nya, Nepal, Palestine, and Nige-
ria.  The activists that the DDA 
supports work on a range of is-
sues, including female genital 
mutilation in Somalia (Galkayo 
Education Center for Peace and 
Development) and Kenya (Tasa-
ru Ntomonok Initiative); sex traf-
ficking in Latvia (Marta Resource 
Centre for Women), South Africa 
(Embrace Dignity), and Europe 
(SPACE International); violence 

The ERA Coalition 
was founded in 2014 

with Jessica as 
president to build 

broad based public 
support for putting 

the ERA into the 
Constitution.
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against women in Afghanistan 
(Humanitarian Assistance for the 
Women and Children of Afghani-
stan); women and armed conflict 
in Democratic Republic of Congo 
(Synergie des Femmes pour les 
Victimes des Violences Sexuelles 
and Panzi Foundation) and Syr-
ia (Syrian Women’s Forum for 
Peace); and women’s rights un-
der the law in Nepal (Forum for 
Women Law and Development), 
Palestine (Women’s Centre for 
Legal Aid and Counseling), and 
Nigeria (Women’s Rights Ad-
vancement and Protection Alter-
native).  
 From her initial involvement 
with Amnesty International to her 
current work with the ERA Co-
alition and the DDA, Jessica has 
shown a dedication to improving 
the rights and condition of wom-
en all over the world.  She is a 
passionate advocate and with the 
DDA she aims to ensure that the 
organizations on the ground will 
have the resources to carry out 
their work.

New Appointments

Elizabeth A. Wolford 
in the Western District 
of New York

By Brian M. Feldman

 On December 17, 2013, Eliz-
abeth A. Wolford received her 
commission as a U.S. District 
Judge for the Western District 
of New York.  One hundred and 

forty-one years earlier, less than a 
mile from Judge Wolford’s cham-
bers in Rochester, New York, Su-
san B. Anthony entered a polling 
station to vote in state and fed-
eral elections.  Because she was 
a woman, Anthony was arrested 
and prosecuted.  
 The district judge sitting in 
Rochester at that time, Nathan K. 
Hall, granted the government’s 
motion to remove Anthony’s 
prosecution to the circuit court.  
There, before Associate Supreme 
Court Justice Ward Hunt, Anthony 
protested that neither Judge Hall 
nor Justice Ward was her peer but 
that, as men, they lorded over her 
as “political sovereigns.”  As An-
thony eloquently argued, “under 
such circumstances, a commoner 
of England, tried before ... Lords, 
would have far less to complain 
than should I, a woman, tried be-
fore ... men.”  Justice Hunt, in a 
tactic that would be deemed un-
constitutional years later, directed 
a guilty verdict against Anthony.
 Judge Wolford’s appointment 
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breaks the last-standing gender 
barrier among the litany of barri-
ers highlighted by Susan B. An-
thony in her famous courtroom 
argument to Justice Hunt.  Antho-
ny’s speech stressed the whole-
sale bias of the all-male judicial 
system with a list of grievances 
that have slowly been addressed.  
 She cited the inability of 
women to practice law; in New 
York, Kate Stoneman first ob-
tained that right in 1886.  
 Anthony’s focus, of course, 
was securing the ability of wom-
en to vote; she succeeded in that 
aim, albeit posthumously, with 
the 1920 passage of the Nine-
teenth Amendment.  
 In her courtroom speech, An-
thony also pointed out the sys-
tematic exclusion of women from 
juries; that problem was addressed 
much later with the Supreme 
Court’s decision in Taylor v. Loui-
siana, 419 U.S. 522 (1975).  
 Anthony protested that Jus-
tice Hunt was riding circuit as part 
of an all-male Supreme Court, 
a barrier Sandra Day O’Connor 
broke in 1981.  
 Anthony’s last grievance 
was the gender of her male dis-
trict court judge, Judge Hall in 
Rochester, New York.  Only with 
Judge Wolford’s accession to the 
bench — on December 30, 2013, 
exactly 141 years after Susan B. 
Anthony was placed in federal 
custody for her crime of voting— 
has Anthony’s last grievance 
been addressed.
 Judge Wolford is the first 
woman to take the bench as a 
district judge in Rochester, New 
York, and the first female district 

judge in the Western District of 
New York.  Not only does her 
appointment address the last of 
Susan B. Anthony’s grievances, 
but it also means that every fed-
eral court in New York can, at 
last, boast of having had at least 
one Article III position filled by a 
woman.  Judge Wolford follows 
in the proud tradition of Southern 
District of New York Judge Con-
stance Baker Motley (appointed 
in 1966), Second Circuit Judge 
Amalya Kearse (appointed to the 
Second Circuit in 1979), Eastern 
District of New York Judge Re-
ena Raggi (appointed in 1987), 
and Northern District of New 
York Judge Rosemary Pooler 
(appointed in 1994).  
 Nearly half a century after the 
first female district judge was ap-
pointed in New York, the Western 
District of New York finally has a 
female district judge.

A Rochester Institution

 Judge Wolford is firmly com-
mitted to the region.  She comes 
to the bench following nearly 
two decades in private practice 

in Rochester, with strong ties to 
the area, including roots in Roch-
ester extending back to her great 
grandparents and beyond.  Her 
family is an institution in Roch-
ester:  The Wolford Law Firm 
LLP, where Judge Wolford began 
her practice, is a highly regarded 
firm in the city.  And it is where 
she continued to practice until her 
appointment to the district court.  
Judge Wolford received her un-
dergraduate degree from Colgate 
University and her law degree 
from Notre Dame Law School.  
 Judge Wolford enjoyed pri-
vate practice in Rochester.  She 
cherished the opportunity to 
practice alongside her father, Mi-
chael R. Wolford, who founded 
the firm, as well as her brother, 
James Wolford, who joined her 
at the firm several years after she 
started.  Judge Wolford was a liti-
gator — primarily a commercial 
litigator.  She also handled em-
ployment defense and personal 
injury matters, including the case 
of Gronski v. County of Monroe, 
18 N.Y.3d 374 (2011), which she 
successfully argued before the 
New York Court of Appeals.

Timely Decision-Making

 Her perspective on the bench 
is informed by her past career as 
a litigator.  In private practice, 
she dealt with clients who paid 
significant sums to brief motions 
and asked, understandably, why 
they were kept waiting so long.  
She thus appreciates the impor-
tance of timely decision-making.  
As a litigator, she juggled a dock-
et, and, as a district judge, she is 

Judge Wolford is the 
first woman to take 
the bench as a dis-
trict judge in Roch-

ester, New York, 
and the first female 
district judge in the 
Western District of 

New York. 
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sensitive to the stresses of other 
cases that lawyers are handling.  
From her experience as a litiga-
tor, she also understands that, of-
tentimes, placing a trial date on 
the calendar is a powerful way to 
bring parties towards settlement.  
For that reason, she works hard to 
keep cases moving.

 Judge Wolford believes that 
most litigators could learn a tre-
mendous amount from spending 
even a week on the district court 
bench.  They would understand, 
for instance, why it is so critical 
to listen to the judge’s questions 
and answer them.  After all, the 
job of the litigator is to convince 
the judge.  Judge Wolford cau-
tions that, as litigators, lawyers 
can sometimes become overly 
focused on arguing with their 
adversaries — and fighting with 
them — rather than trying to per-
suade the judge.
 Judge Wolford appreciates, 
and believes juries appreciate, 
lawyers who act respectfully.  

This means never interrupting 
the judge or one’s adversary, and 
erring on the side of formality 
(as Judge Wolford says, “‘May it 
please the circuit’ never offended 
anybody.”).  It also means show-
ing respect for your adversary by 
avoiding the use of body language 
while an adversary is making an 
argument.  Judge Wolford be-
lieves that the best advocates are 
the ones who maintain their pro-
fessionalism no matter how exas-
perated they become with their op-
ponents, never shaking their heads 
or making facial expressions to 
convey their position while their 
adversaries are speaking.
 For her part, Judge Wolford 
has tremendous respect for her 
colleagues on the bench, as well 
as the litigators in her courtroom.  
She credits her colleagues for her 
smooth transition, despite a busy 
schedule travelling back and 
forth from Buffalo to Rochester 
for cases.  She thinks the federal 
bar within the Western District of 
New York is excellent and second 
to none.  So far, she has had five 
criminal jury trials, three civil 
jury trials, and three civil bench 
trials; counsel has been excellent; 
and the trials have been a high-
light for her and her clerks.
 The federal bar is incredibly 
fortunate to have Judge Wolford 
on the bench in the Western Dis-
trict of New York.  As the first 
female judge on the district court 
bench, her appointment is his-
toric.  Beyond that symbolism 
however, she is a thoughtful ju-
rist, mindful of the needs of liti-
gants, appreciative of the realities 
of legal practice, and committed 

to the aims of justice.  Rochester, 
which helped birth the women’s 
rights movement, is proud to 
have Judge Wolford set this his-
toric precedent.

New Appointments

Joan M. Azrack  
Appointed to Eastern 
District of New York

By Stephen L. Ratner and  
Steven H. Holinstat

Only with Judge 
Wolford’s accession 
to the bench — on 

December 30, 2013, 
exactly 141 years 

after Susan B.  
Anthony was placed 
in federal custody 

for her crime of vot-
ing — has Anthony’s 
last grievance been 

addressed.

 On September 18, 2014, 
President Barack Obama, on the 
recommendation of Kirsten Gil-
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librand, the junior U.S. Senator 
from New York, nominated U.S. 
Magistrate Judge Joan Marie 
Azrack to serve as a U.S. Dis-
trict Court Judge for the Eastern 
District of New York.  Judge 
Azrack’s nomination was subse-
quently confirmed by the Senate 
by voice vote on December 16, 
2014; three days later, on Decem-
ber 19, Judge Azrack received 
her federal judicial commission.  
Judge Azrack fills the seat vacat-
ed by Judge Joanna Seybert, who 
assumed senior status on January 
13, 2014. 
 Born in 1951 in Neptune, New 
Jersey, Judge Azrack received her 
B.S. from Rutgers University in 
1974 and her J.D. from New York 
Law School in 1979.  She began 
her legal career at the Department 
of Justice in 1979, working as a 
trial attorney in the Criminal Di-
vision under its Honors Program 
until 1981.  In 1982, she started 
working as an Assistant U.S. At-
torney in the Criminal Division 
of the U.S. Attorney’s Office for 
the Eastern District of New York.  
During her tenure, she served 
as deputy chief of the Narcotics 
Section from 1985 to 1986, and 
concurrently as chief of the Busi-
ness and Securities Fraud Section 
and deputy chief of the Criminal 
Division from 1987 to 1990.  At 
the same time, in the late 1980s 
and during the 1990s, she worked 
as a visiting instructor for tri-
al advocacy programs at Har-
vard Law School and Cardozo 
Law School, teaching basic trial  
advocacy skills to second and 
third year law students at annual 
sessions. 

A Magistrate Judge

 In December 1990, follow-
ing her time as an Assistant U.S. 
Attorney, Judge Azrack was ap-
pointed a U.S. Magistrate Judge 
for the Eastern District of New 
York.  She was reappointed to a 
second term in 1998 and a third 
in 2006, and from 2000 to 2005 
she served as Chief Magistrate 
Judge for the Eastern District.  
Judge Azrack continued to serve 
until the completion of her third 
term in 2014, when she was 
nominated to be a district court 
judge.  Significant cases over 
which Judge Azrack presided 
as a Magis-
trate Judge in-
clude: Singer 
v. Abbott Labs. 
(mass tort liti-
gation over 
birth defects 
linked to in 
utero exposure 
to DES drug); 
Klezmer v. 
Camp Cayuga, 
Inc. (jury trial 
over injury re-
sulting from 
all terrain ve-
hicle accident 
at a summer 
camp); Flash 
Elec., Inc. v. 
Universal Mu-
sic & Video 
Distrib. Corp. 
(video rental 
market anti-
trust suit); and 
Johnson v. 
West (Depart-

ment of Veteran Affairs employ-
ment discrimination cases).
 Judge Azrack has received 
numerous honors throughout 
her legal career, including the 
prestigious Eastern District As-
sociation Award in 2006.  For 
her work as a former prosecutor, 
Judge Azrack was honored by 
the Drug Enforcement Adminis-
tration, Federal Bureau of Inves-
tigation, Bureau of Alcohol, To-
bacco and Firearms, and the U.S. 
Customs Service.  Her work in 
credit card fraud prosecutions 
earned particular recognition, 
including an award from Mer-
rill Lynch for her prosecution of 

Judge Azrack
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credit card fraud conspiracy in 
United States v. Jacobowitz in 
1988. 

 Following Judge Azrack’s 
confirmation by the Senate, Sen-
ator Gillibrand stated that she 
“is well-suited to serve.... Ms. 
Azrack is a woman with impec-
cable credentials, incredible in-
tellect, and exactly the kind of 
fair-minded judgment we need 
on the federal bench.  I am con-
fident she will serve the Eastern 
District of New York well, as a 
federal judge.”  Senator Gilli-
brand concluded that Judge Az-
rack’s appointment will add “yet 
another superb female jurist to 
the federal bench.”  President 
Obama expressed similar confi-
dence when he nominated Judge 
Azrack in September 2014, stat-
ing that she would be a “distin-
guished public servant[] and 
valuable addition[] to the United 
States District Court.”  Likewise, 
the American Bar Association 
Standing Committee on the Fed-
eral Judiciary unanimously rated 
Judge Azrack as well-qualified 
to serve in the Eastern District of 
New York. 

Legal History

Robert Bork at Justice

By C. Evan Stewart

 Robert Bork is a litmus test 
for most folks over 50 years old.  
Either he was a brilliant law pro-
fessor and jurist who was un-
fairly denied a seat on the U.S. 
Supreme Court or he was a rabid, 
right-wing ideologue who, if put 
on the Court, would have created 
an America “in which women 
would be forced into back-alley 
abortions, blacks would sit at 
segregated lunch counters, rogue 
police could break down citizens’ 
doors in midnight raids…” (Sen-
ator Edward M. Kennedy, June 
23, 1987).  Less well known is 
his service to his country as So-
licitor General and his role in the 
Saturday Night Massacre.

Getting Hired By Nixon

 At a 1972 meeting in the 
White House to discuss possible 
legislation relating to busing 
children to school, Bork first met 
President Nixon.  Being a beard-
ed law professor from Yale, Bork 
could see Nixon “visibly recoil a 

step or two” when Nixon was in-
troduced to him (Nixon professed 
to loathe Ivy League professors).  
But when Bork was allowed to 
weigh in on the proposed bill — 
stating that the Supreme Court 
authority upon which it was pre-
mised was “corrupt constitutional 
law” — Nixon immediately re-
acted:  “I believe the same thing, 
but I didn’t know there was a law 
professor anywhere in the United 
States who agreed with me.”
 The month after Nixon’s 
landslide reelection, Bork was 
called at his New Haven home by 
U.S. Attorney General Richard 
Kleindienst:  Would Bork accept 
the job of Solicitor General if it 
were to be offered?  Bork quick-
ly replied “most certainly.”  The 
next day, John Dean, the White 
House Counsel, followed up, re-
questing that Bork come to Camp 
David for an interview with Nix-
on.  Without any irony, Dean also 
asked Bork whether he had any 
skeletons in his closet.
 Bork’s interview with Nixon 
was a pleasant session, with Nix-
on holding forth on a wide range 
of subjects.  At one point the Pres-
ident said it was too bad Bork had 
gone to Yale; Bork responded that 
in fact he was a Chicago graduate.  
Nixon replied:  “That’s almost as 
bad.”  When the interview ended, 
the two men had not talked about 
the Solicitor General position, and 
Bork left clueless as to why he had 
been selected by the President.
 On June 26, 1973, after non-
contentious confirmation hearings 
(and having allowed for his pre-
decessor to stay until the end of 
the Supreme Court’s term), Bork 

Judge Azrack has 
received numerous 
honors throughout 

her legal career, 
including the pres-

tigious Eastern 
District Association 

Award in 2006. 



Federal Bar Council Quarterly June/July/August 2015 10

was sworn in as Solicitor General.  
“On top of the world,” with what 
he deemed a “real plum” of a job, 
Bork had no idea of the tsunami 
into which he had walked.

On the Job

 No sooner had Bork settled 
into his office at the Justice De-
partment than Spiro Agnew, Nix-
on’s Vice President, scheduled 
a meeting with the new Solici-
tor General.  Bork, intellectually 
acute but politically naïve, had 
no idea what to expect.  After a 
20 minute conversation that was 
“desultory, leading nowhere,” the 
meeting ended and Bork returned 

to the Department of Justice 
“rather confused about the whole 
episode.”
 The fog began to clear a bit 
when Nixon’s chief of staff, Al-
exander Haig, asked Bork to the 
White House a few weeks later.  
The primary purpose of the meet-
ing was to entreat Bork to leave 
his new post and take charge over 
Nixon’s legal defense team deal-
ing with the Watergate mess.  At 
the same time, Haig told Bork 
that Agnew was under investiga-
tion by the U.S. Attorney in Bal-
timore for taking bribes when he 
had been governor of Maryland.
 Bork ultimately talked his 
way out of accepting Haig’s offer 

(Bork:  “I’ll have 
to hear the tapes.”  
Haig:  “You can’t 
hear the tapes.”).  
As for Agnew, the 
evidence against 
him convinced ev-
eryone at the Jus-
tice Department 
that Agnew was a 
common criminal 
(he also had taken 
bribes while Vice 
President).  Nixon’s 
new Attorney Gen-
eral, Elliot Rich-
ardson, brought 
Bork to a high lev-
el pow wow at the 
White House with 
Haig and the en-
tire Nixon defense 
team (now led by 
Texas law profes-
sor Charles Alan 
Wright) to see how 
Agnew’s “situa-

tion” could or should be resolved.  
The team wanted (at least) a delay 
in any indictment.  When that did 
not get anywhere, Haig bumped 
up the pressure:  “Let’s go see the 
President.”
 In route to the Oval Office, 
Richardson and Bork ducked into 
a men’s room.  Fearing it was 
bugged, Richardson turned on all 
the water faucets; both men agreed 
that this was a “resignation issue” 
(i.e., neither could stay at the Jus-
tice Department if Agnew was 
not indicted).  In the Oval Office, 
Nixon was “totally relaxed” as he 
heard the pros and cons debated 
before him.  After 45 minutes of 
back and forth, Nixon spoke up:  
“I guess you have to indict him.”  
 As the Agnew indictment be-
came imminent, the Vice Presi-
dent played what he thought was 
a trump card:  Vice Presidential 
immunity — no one in that post 
could be indicted and tried before 
Congress had impeached and re-
moved him from office.  Agnew’s 
lawyers moved on that basis to 
close down the Baltimore grand 
jury, adding as an additional 
ground the prejudice that flowed 
from alleged Justice Department 
press leaks.  Bork was assigned 
by the Attorney General to re-
spond.  The latter ground was 
easy to address; the immunity is-
sue, however, was much trickier:  
not only was there no definitive 
law on point, any position taken 
could have an impact on Nixon’s 
increasing legal difficulties (e.g., 
Was there Presidential immu-
nity?  If so, what was the nature 
and scope of said immunity?).
 While finalizing the Jus-

Robert Bork in 1979. Photograph courtesy of 
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tice Department’s brief (which, 
among other things, differenti-
ated between the Presidency and 
the Vice Presidency — the latter 
essentially a non-functional post 
that only becomes important if the 
President leaves office, dies, or is 
impeached), Bork had to prepare 
for and then make his first oral 
argument before the Supreme 
Court.  Back at the Department of 
Justice after the argument “went 
smoothly enough,” Bork learned 
he would not have to travel to Bal-
timore to argue Agnew’s motions 
— the Vice President had that day 
taken a plea deal and resigned.  
Richardson reported to Bork that 
his brief was one of the reasons 
Agnew had thrown in the towel.

Bork and the Saturday Night 
Massacre 

 Initially, the Solicitor General 
had nothing to do with the work 
Special Prosecutor Archibald Cox 
was doing vis-à-vis Watergate.  
Soon, however, Attorney General 
Richardson began to task Bork 
with discrete assignments in that 
area:  meet with Cox and his staff 
regarding how to deal with nation-
al security matters; rewrite Cox’s 
open-ended charter to make clear 
it covered only Watergate-related 
subjects; and negotiate with Cox 
and his staff regarding the “prop-
er” role of executive privilege.
 Then came Nixon’s plan to 
deal with the tapes:  the vener-
ated John Stennis (the very senior 
Senator from Mississippi) would 
review Nixon’s recordings and 
present authenticated versions to 
Cox.  Stennis was not only very 

old, however, he was also in poor 
health and had bad hearing.  Rec-
ognizing his limitations (but bow-
ing to the President’s patriotic im-
plorings), Stennis told the White 
House he would take on the job 
but would need help to actually 
do it.  No problem, said the White 
House, Fred Buzhardt — Nixon’s 
Special Counsel (and political fix-
er) — would be happy to pitch in!  
Would Cox agree to Nixon’s “take 
it or get fired” deal?
 Bork went to work Satur-
day morning (October 20, 1973) 
with “no inkling that the dispute 
would in any way involve [him].”  
In a televised press conference 
that day (which Bork watched at 
the Justice Department), Cox an-
nounced that he could not in good 
conscience agree to the Presi-
dent’s “compromise.”  Directly 
thereafter, Richardson summoned 
Bork to his office.
 Bork arrived to find the Attor-
ney General, the Deputy Attorney 
General, William Ruckelshaus, 
and a number of Richardson’s 
staff.  Richardson and Ruck-
elshaus — both of whom had as-
sured the Senate Judiciary Com-
mittee that they would only fire 
Cox for “extraordinary impropri-
eties” — quickly affirmed they 
could not axe Cox.  Richardson 
then asked Bork:  “Can you fire 
him, Bob?  The gun is in your 
hand — pull the trigger!”
 Bork would later write that, 
at that moment, he “was in a wel-
ter of contradictory impulses, un-
able to see clearly what the results 
would be of a firing or a refusal to 
fire.”  Clearly, Nixon had the le-
gal authority to fire Cox, and the 

public defiance of the President 
by a constitutionally inferior of-
ficer of the executive branch (on 
television yet) was grounds in and 
of itself.  Bork also worried that if 
he took the same tack as Richard-
son and Ruckelshaus, the Justice 
Department might be reduced to 
chaos, with mass resignations and 
a White House operative like Bu-
zhardt put in place as acting Attor-
ney General.  After trying to sort 
out his “contradictory impulses,” 
Bork announced:  “I can fire him, 
but then I will resign.”  Both Rich-
ardson and Ruckelshaus urged him 
not to take the latter step (fearing 
the same chaos at Justice), assur-
ing him that they would publicly 
make clear they had urged Bork to 
stay.
 Ultimately Richardson re-
signed and Ruckelshaus tried to 
(Nixon refused his resignation 
and fired him instead).  Bork was 
driven to the White House, and 
with Professor Wright as the prin-
cipal draftsman, produced this 
letter to Cox:

 October 20, 1973
 Dear Mr. Cox:
 As provided by Title 28, Sec-

tion 508(b) of the United 
States Code and Title 28, Sec-
tion 0.132(a) of the Code of 
Federal Regulations, I have 
today assumed the duties of 
Acting Attorney General.

 In that capacity I am, as in-
structed by the President, 
discharging you, effective at 
once, from your position as 
Special Prosecutor, Watergate 
Special Prosecution Force.
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 Very Truly Yours,
 Robert H. Bork
 Acting Attorney General

 Bork then was ushered in to 
meet with Nixon in the Oval Of-
fice.  Bork thought the President 
was “distraught,” having not an-
ticipated the consequences of his 
“compromise.”  In a disjointed 
conversation about what might 
happen next, Nixon suddenly 
blurted out:  “You’re next when 
a vacancy occurs on the Supreme 
Court.”  As Bork would later 
write:  “I hadn’t the courage to tell 
him that I didn’t think he could get 
anyone confirmed to the Supreme 
Court, and particularly not the 
person who fired Cox.”
 That night, Bork and his wife 
hosted a dinner party for Ralph 
Winter (a colleague from Yale 
Law School) and his wife.  All 
over the rest of Washington (and 
throughout the nation), the po-
litical world was in an upheaval 
and the impetus for Nixon’s im-
peachment took on a whole new 
momentum.  
 Bork was now a national fig-
ure; on Monday a crowd stood 
outside a local diner, pressed 
against a window, staring at him 
having breakfast.  One of the first 
things he did when he returned 
to the Justice Department was to 
meet with Cox’s deputies and as-
sure them that their work could 
(and would) continue without in-
terference.  What about the tapes, 
they asked.  Bork replied:  “I’ll 
back you up.  Go to court for any 
tapes and documents you need.”
 With the political firestorm 

ignited throughout the country, 
and with a warning from a White 
House official that a cornered 
Nixon “might take desperate ac-
tions of which I might not ap-
prove,” Bork did his best to en-
sure that the Justice Department 
continued to function.  One way 
he accomplished that was to se-
lect a successor to Cox.  All roads 
quickly led to Leon Jaworski, a 
former president of the American 
Bar Association, prosecutor at the 
war crime trials after World War 
II, and head of a prominent Texas 
law firm (Fulbright & Jaworski).  
With Jaworski in place, and once 
the President nominated Ohio 
Senator William Saxbe to be the 
Attorney General in December 
1973, Bork was able to transition 
back to his old job.
 That did not end Bork’s in-
terplay with Watergate, however.  
With the tapes dispute going up 
to the Supreme Court, Bork was 
called into a White House meet-
ing where he was told by Haig 
that Nixon wanted Bork to argue 
on his behalf before the Court.  
Bork replied that that was an im-
possibility, given that the special 
prosecutor was a branch within 
the Justice Department.  Haig 
was incredulous, calling Bork’s 
position a “technicality.”  Bork 
replied:  “They hang people on 
technicalities!”  (James St. Clair, 
Nixon’s latest lawyer, whispered 
to Bork:  “I think you’re right.”  
Bork:  “Tell him that!”  St. Clair:  
“Maybe I will … someday.”)
 After the Court ruled against 
the President, Haig called Bork 
to report that the White House 
was debating whether to obey the 

Court.  Bork’s advice:  “If you 
don’t, it is instant impeachment.” 
Shortly thereafter the tapes were 
produced to Jaworski.

Postscripts

• Before he died in December 
2012, Robert Bork wrote a 
memoir of his experiences as 
Solicitor General.  Published 
in 2013 as a result of his 
wife’s efforts, “Saving Jus-
tice:  Watergate, the Saturday 
Night Massacre, and Other 
Adventures of a Solicitor 
General” (Encounter Books) 
is a great book for lawyers 
and non-lawyers interested in 
the Watergate era.

• Bork’s principal academic 
work was in antitrust, and 
in 1978 he published what 
many believe to be the semi-
nal work in that field:  “The 
Antitrust Paradox:  A Policy 
at War With Itself” (Simon & 
Schuster).  Oddly, he created a 
paradox of a different sort two 
decades later when, as a hired 
expert on behalf of Netscape 
in the litigation wars with Mi-
crosoft, he took positions 180 
degrees different from those 
he advocated in “Antitrust 
Paradox” (e.g., profits are not 
evidence of a monopoly; bun-
dling and restrictive contracts 
are okay; vertical integration is 
okay; dominant market share 
achieved by internal growth 
is okay).  One might suppose, 
as Ralph Waldo Emerson once 
opined, that “[a] foolish con-
sistency is the hobgoblin of 
little minds.”
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FBC News

Summer Kick-Off 
Honors Thurgood 
Marshall Award Recip-
ients and Nominees

By Abena Mainoo and Carly 
Grant

 The First Decade Commit-
tee celebrated its twelfth annual 
Summer Kick-Off Happy Hour 
with a sell-out crowd on June 25, 
2015 at Battery Gardens.  The 
event provided a casual atmo-

sphere for newer and seasoned 
practitioners to hold conversa-
tions with judges from the Sec-
ond Circuit Court of Appeals and 
the Eastern and Southern Dis-
tricts of New York.  This year, the 
First Decade Committee joined 
with the Public Service Commit-
tee to honor the recipients and 
nominees of the 2015 Thurgood 
Marshall Award for Exceptional 
Pro Bono Service.  The Fed-
eral Bar Council presented this 
year’s award to recipients Mat-
thew Benjamin of Gibson, Dunn 
& Crutcher and posthumously 
to Steven Kolleeny of Skadden, 
Arps, Slate, Meagher & Flom.  
 Collectively, the award recip-
ients and nominees have advo-
cated on behalf of asylum seek-
ers, championed civil rights, and 
defended individuals in capital 
punishment cases.  They have 
developed innovative programs 
to expand access to counsel for 
litigants who cannot afford rep-
resentation, obtained reversals of 
wrongful convictions, and filed 
amicus briefs in various cases.  
The group has done work in each 
of New York’s federal districts 
and throughout the country, and 
includes five attorneys in their 
first decade of practice.  Through 
their pro bono work, they have 
mentored colleagues and law 
students handling pro bono rep-
resentations, taken on leadership 
roles in their communities, and 
inspired countless others by their 
example.
 The Council presented the 
2015 Award to Matthew Ben-
jamin for his establishment of 
a program to provide pro bono 

civil legal services to participants 
in the Alternative to Incarceration 
and post-conviction drug re-entry 
programs of the Eastern Dis-
trict, and to Steven Kolleeny for 
his leadership of Skadden’s pro 
bono asylum program for over 
25 years.  Eastern District Judge 
Dora Irizarry, who nominated 
Benjamin, described his efforts 
to mobilize assistance for par-
ticipants in the court’s programs 
who have legal needs relating to 
housing, employment, immigra-
tion, benefits, bankruptcy, and 
other matters. She explained how 
the work that Benjamin has led is 
helping to remove obstacles faced 
by participants in the court’s pro-
grams as they seek to achieve 
their goals, and the life-changing 
impact of those interventions.  
Eleanor Acer of Human Rights 
First, who presented the award to 
Kolleeny’s family, spoke about 
his involvement in numerous cas-
es, including those in which he 
personally represented individu-
als and those that he supervised. 
Acer discussed the tremendous 
impact of Kolleeny’s work on the 
refugees and their families who 
have been given the opportunity 
to rebuild their lives in the United 
States and on the attorneys he has 
mentored.   
 The Council also recognized 
the other exceptional nominees 
for the award:

• Muhammad U. Faridi of Pat-
terson Belknap Webb & Tyler, 
whose pro bono work includes 
defending individuals in capi-
tal cases around the country, 
representing plaintiffs in class 
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action suits against govern-
ment entities in federal courts 
in New York and Louisiana, 
and serving as a court-ap-
pointed guardian ad litem in 
the Bronx housing court;

• Jodyann Galvin of Hodgson 
Russ, who helped design and 
implement a free walk-in lim-
ited scope legal clinic in the 
Western District of New York 
for pro se litigants in federal 
civil cases who are unable to 
afford counsel;

• Gregory L. Germain of the 
Syracuse University College 
of Law, who founded and 
oversees a pro bono bank-
ruptcy law clinic at the law 
school and developed a train-
ing program to recruit and 
support attorneys working on 
pro bono bankruptcy cases;

• Anthony Gill and Rachel Ste-
vens of DLA Piper, who rep-
resent a plaintiff class of over 
15,000 African-American and 
Latino New York City public 

school teachers in an 18-year-
long employment discrimina-
tion case;  

• Robert Hermann of DelBello 
Donnellan Weingarten Wise 
& Wiederkehr, whose pro 
bono work includes repre-
senting tenants of a Yonkers 
housing project in a law-
suit against federal and state 
agencies and serving as se-
nior counsel for legal affairs 
at Legal Services of the Hud-
son Valley in White Plains; 

At the Summer Kick-Off:  Lewis Liman, chair of the Public Service Committee; Natalie A. Fleming 
Nolen; Dorothy Heyl; Vilia B. Hayes, president of the Council; Scott Wilcox; W. Rudolph Kleysteuber, 
Avram E. Luft; Edward Sadtler; and Eastern District of New York Judge Dora L. Irizarry. Photo courtesy 
Rick Kopstein.
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• Dorothy Heyl of Milbank, 
Tweed, Hadley & McCloy, 
who has worked on wrongful 
conviction cases throughout 
the country, including a case 
in which she helped obtain 
the reversal of a conviction 
on appeal and won acquittal 
on re-trial and another case 
that resulted in a landmark 
decision on eyewitness iden-
tifications;

• Roberta Kaplan of Paul, 
Weiss, Rifkind, Wharton & 
Garrison, for her representa-
tion of plaintiffs in marriage 
equality cases in New York 
and around the country, in-
cluding the historic case 
United States v. Windsor;

• W. Rudolph Kleysteuber of 
Sullivan & Cromwell, whose 
pro bono work includes ad-
vocating for the rights of gay 
families in North Carolina and 
representing New York state 
and city government entities;    

• Avram (Avi) E. Luft of Cleary 
Gottlieb Steen & Hamilton, 
who has worked on prisoners’ 
rights cases, including a case 
resulting in a jury verdict and 
punitive damages award for a 
plaintiff, as well as a federal 
death penalty case culminat-
ing in the reversal of the cli-
ent’s conviction;

• Richard Mancino of Willkie 
Farr & Gallagher, whose pro 
bono work includes repre-
senting refugees, over 20 of 
whom obtained asylum, de-
fending the civil liberties of 
public school students, and 

litigating a successful voting 
rights case;

• Matthew L. Mazur of 
Dechert, who has represented 
defendants in over a dozen 
pro bono criminal cases, 
including one in which he 
helped obtain the reversal of a 
client’s conviction on appeal 
and won acquittal on re-trial, 
and who serves on the board 
of trustees of the Neighbor-
hood Defender Service of 
Harlem;

• Natalie Fleming Nolen of 
Morrison & Foerster, who 
has worked on over a dozen 
asylum matters, including her 
successful representation of a 
student political activist from 
Cameroon and a Pakistani 
man who was targeted by the 
Taliban due to his political and 
religious beliefs, and repre-
sented tenants facing eviction, 
among other pro bono clients;

• Edward Sadtler of Kirkland 
& Ellis, whose pro bono 
work includes creating a pro-
gram for summer associates 
to work with attorneys rep-
resenting victims of gender-
based violence, serving as co-
coordinator of his office’s pro 
bono program, and advising 
numerous organizations on 
intellectual property matters; 
and

• Scott Wilcox of Cohen & 
Gresser, whose pro bono 
work includes helping cli-
ents obtain immigration and 
veterans’ benefits, advising 
on intellectual property and 

nonprofit governance mat-
ters, and serving as chairman 
of the board of directors of 
Wingspan Arts, a nonprofit 
that provides arts education 
classes and conservatory pro-
grams to students in the New 
York City area.

 By honoring the recipients 
and nominees of the Thurgood 
Marshall Award for Exceptional 
Pro Bono Service at the Summer 
Kick-Off, the Council sought to 
inspire other attorneys, particu-
larly those in the earlier stages of 
their careers, to maintain a sus-
tained commitment to pro bono 
work.  Federal Bar Council Presi-
dent Vilia Hayes and Executive 
Director Joan Salzman, Public 
Service Committee Chair Lew-
is Liman, Thurgood Marshall 
Award Subcommittee Co-Chairs 
Jennifer Brown and Mark Cohen, 
First Decade Committee Chair 
Christopher M. Colorado, Sum-
mer Kick-Off Co-Chairs Carly 
Grant and Mark Hatch-Miller, 
and many other members of the 
Council and its staff actively sup-
ported the event and the presen-
tation of the award.  The award, 
given annually, recognizes and 
celebrates lawyers in private 
practice who have demonstrated 
an exemplary commitment to 
pro bono legal services, and who 
have provided or facilitated the 
provision of pro bono services in 
federal courts or agencies within 
the Second Circuit.  The inaugu-
ral award was presented in Octo-
ber 2014 to Alan Schoenfeld of 
WilmerHale. 
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FBC News

Inn of Court Ends Year 
with a Laugh

By Marjorie E. Berman

 The Federal Bar Council Inn 
of Court, under the leadership of 
Sheila Boston, enjoyed another 
successful year of insightful, 
thoughtful, and creative program-
ming. At the end-of-year dinner 
on June 16, 2015, Judge Roslyn 
Mauskoff was installed as presi-
dent for 2015-2016 and Peggy 
Kuo was announced as president-
elect. 
 The evening concluded with 
the annual musical production 
by the Inn of Court Players. This 
year’s show, entitled Southern 
District Story, was a takeoff on 
West Side Story, featuring the 
amusing feud between two gangs 
— the Feds (prosecutors) and the 
Sharks (defense lawyers).  When 
the prosecution (Steve Edwards, 
Jane Goldberg, and Larry Krantz) 
indicted a fisherman (Sheila 
Boston) under Sarbanes-Oxley 

for throwing fish overboard (a 
la Yates v. U.S., 135 S. Ct. 1074 
(2015)), her defense team (Margie 
Berman, Lia Brooks, Jason Ca-
nales, and Karla Sanchez) geared 
up for a win in this very public 
trial.  Tensions in the courtroom 
of Judge Phyllis (Phyllis Magl-
ieri) were high from the start.  But 
when prosecutor Tony (Andrew 
Mancilla) and defense attorney 
Maria (Sammi Malek), met in 
court, their passionate entangle-
ment led to trouble and raised the 
temperature of the impending trial 
(and each other).  As each side 
looked forward to their win at tri-
al (and the public attention) they 
sang (to the tune of “Tonight”):

 This trial, This trial.
 Won’t be just any trial.
 This trial will make my name, 

my career

 This trial. This trial.
 I’ll show the world my style.
 What I do, what I am,
 Have no fear

 With this, I’ll make my name 
forever

 Become a true rainmaker
 It’s what I’ve practiced for

 But more than me
 PROSECUTORS: I know 

she’ll be convicted
 DEFENSE LAWYERS: She’ll 

go free

 This trial
 This trial, this trial
 The world will watch beguiled
 The press, the news will cover 

each phase

 This trial, this trial
 It’s going to take a while
 Many weeks, I’ll be on, I’ll be 

praised

 My cross, will skewer like an 
arrow

 My closing just like Darrow
 Will leave them all in awe....
 And here we are
 And one will be a loser, one a 

star
 This trial

 We do not want to give it all 
away in case you are able to see 
the show in revivals.  Rest as-
sured, in the end, as in all corny 
musicals, justice prevailed and 
love carried the day.   

FBC News

The Public Service 
Committee

By Abena Mainoo

 The Federal Bar Council’s 
Public Service Committee seeks 
to increase access to counsel and 
assist the courts and administra-
tive agencies of the Second Cir-
cuit in their work of administering 
justice to all litigants.  The com-
mittee brings together an extraor-
dinarily energetic and dedicated 
group of attorneys in private prac-
tice, public interest lawyers, and 
judges to pursue these objectives.  
Under the leadership of Com-
mittee Chair Lewis Liman, over 
the past year the committee has 
sponsored programs providing 
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pro bono assistance to litigants in 
Second Circuit courts, conducted 
trainings for prospective volun-
teer attorneys, and hosted events 
showcasing public service work.
 Since the fall of 2014, the 
Asylum Representation Project 
(“ARP”), with the assistance of 
volunteer attorneys, has screened 
the cases of over 90 immigrants, 
including asylum-seekers with 
cases pending in the New York Im-
migration Court, to evaluate their 
eligibility for relief.  The ARP was 
established in 2011 by the com-
mittee in conjunction with Chief 
Judge Robert Katzmann’s Study 
Group on Immigrant Representa-
tion and Human Rights First.  As 
Chief Judge Katzmann explained 
on the occasion of receiving the 
Learned Hand Medal from the 
Council in May 2012, the ARP 
aims “to challenge the private bar 
to take on more pro bono asylum 
cases and increase firms’ ability to 
do so by creating a greater capac-
ity to screen potential clients, con-
duct intake interviews, place new 
pro bono cases with law firms, and 
mentor the pro bono attorneys in 
that representation.”  Since the 
launch of the ARP, over 90 indi-
gent immigrants have obtained 
pro bono representation for their 
cases.  About 20 of those cases 
have been placed with counsel 
since last fall, and the ARP cur-
rently is seeking to place several 
additional cases.  
 In the past year, another proj-
ect sponsored by the committee 
(the Limited Scope Discovery 
Project in the Southern District) 
has provided limited scope pro 
bono counsel to over 20 pro se 

plaintiffs.  Through the project, 
pro bono counsel represents pro se 
plaintiffs for the limited purpose 
of taking and defending deposi-
tions and conducting related dis-
covery, as well as engaging in set-
tlement discussions if appropriate.  
The project seeks to promote early 
case assessment while increasing 
pro bono representation by per-
mitting more limited undertakings 
by counsel.  To date, more than 
50 attorneys, including associates 
and supervisors, have participated 
in it.  This year, the committee 
launched a new project in collabo-
ration with Legal Services NYC 
(“LSNYC”) to provide pro bono 
representation for appeals in fed-
eral district court of decisions by 
administrative law judges denying 
Social Security disability benefits.  
LSNYC screens and provides 
mentoring for the cases.  
 The committee and LSNYC 
held a training in February on So-
cial Security appeals for prospec-

tive volunteers with the project.  
In May, the committee and the 
Southern District held their annu-
al full-day trial advocacy training 
presented by judges in the South-
ern District and experienced trial 
lawyers.  Program participants 
committed to take a pro bono case 
in the Southern District. 
 The committee and the Sec-
ond Circuit Court of Appeals 
hosted a lecture on the rewards of 
public service by former U.S. At-
torney for the Southern District of 
New York and Whitewater spe-
cial prosecutor Bob Fiske at the 
Thurgood Marshall Courthouse 
in April.  Mr. Fiske recounted his 
time as a government lawyer and 
spoke about synergies between 
his careers in private practice and 
public service.  In June, the com-
mittee partnered with the First De-
cade Committee to recognize the 
nominees for the second annual 
Thurgood Marshall Award for Ex-
ceptional Pro Bono Service and 
present the award at the Summer 
Kick-Off and Happy Hour.  The 
award was instituted in 2014 to 
encourage private practitioners to 
perform pro bono work. 
 In July, the committee 
worked with New York Lawyers 
for the Public Interest’s Pro Bono 
Advisory Council to host a panel 
on transitions to public service 
careers.  The speakers, includ-
ing Judge Denny Chin, federal 
and state government lawyers, 
and attorneys from legal services 
providers, discussed their experi-
ences and strategies for navigat-
ing transitions to public interest 
positions.    
 In the year ahead, the Pub-
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lic Service Committee will con-
tinue to partner with the courts 
and private bar to enhance access 
to counsel and support pro bono 
work in the Second Circuit.
 

FBC News

Courthouses of the 
Second Circuit 

By Marjorie E. Berman

 Six years ago, at a meeting of 
the Federal Bar Council’s Sec-
ond Circuit Courts Committee, 
members found themselves in 
a discussion — not about legal 
precedent or appellate procedure 
— but about capturing, through 
photography, the magnificent 
architecture of the courthouses 
found throughout the Second 

Circuit.  The idea was inspired 
by Judge Kevin Castel. No one 
could have imagined the path 
from that momentary idea to 
the creation and publication of 
Courthouses of the Second Cir-
cuit — Their Architecture, His-
tory, and Stories, a 262 page 
coffee table book with over 220 
illustrations that brings together 
architecture, history, and juris-
prudence.  The stately book, 
co-published by the Federal 
Bar Foundation and Acanthus 
Press, describes and portrays 19 
courthouses in the Second Cir-
cuit (as well as many historic 
courthouses no longer in use 
today) and provides a roadmap 
of our circuit’s history through 
discussion of the major cases 
that took place in each court-
house.  Adding to the stature of 
the project is a foreword by Sec-
ond Circuit Chief Judge Robert 
A. Katzmann, a preface by for-
mer Chief Judge Dennis Jacobs, 
and an inspirational acknowl-
edgment by Justice Ruth Bader 
Ginsburg. 
 At the helm of this long pro-
cess of creation — multiple drafts, 
historical research, courthouse 
interviews, and capturing images 
and wading through photographs, 
legal opinions,  and U.S. General 
Services Administration records 
— were its editors, Second Cir-
cuit Committee Members Patricia 
McGovern and Michael Zweig, 
and its associate editor, Marjorie 
Press Lindblom.  Their dedica-
tion, along with the dedication of 
Second Circuit Committee Chairs 
Mary Kay Vyskocil, Vilia Hayes, 

and Linda Goldstein and Circuit 
Executive Karen Milton and her 
staff, succeeded in amassing con-
tributions by numerous additional 
Council members.   The effort was 
supported as well by a succession 
of Council and Federal Bar Foun-
dation presidents and by the assis-
tance of the firms of Loeb & Loeb 
and Kirkland & Ellis. 
 As Vilia Hayes notes in her 
“From the President” column 
in this issue of the Federal Bar 
Council Quarterly, a celebration 
of the book’s launch is planned 
for October 28 at the Thurgood 
Marshall Courthouse, a photo-
graph of which adorns the cover 
of the book. The Planning Com-
mittee for the book is working on 
other book-related events includ-
ing CLE programs. 
 This book is a remarkable 
achievement by the Council and 
a tribute to the power of commu-
nity effort.  Now here comes the 
best part: as part of the celebra-
tion of our community, all current 
members will receive a compli-
mentary copy of the publication 
and new members will receive 
the book upon joining.  Readers 
will be astonished by the beauty 
and variety of the circuit’s court-
rooms and the stories — familiar 
and unfamiliar — that the book 
tells about them.  We predict that 
Courthouses of the Second Cir-
cuit — Their Architecture, Histo-
ry, and Stories will soon be seen 
in the reception areas of hundreds 
of law firms throughout the cir-
cuit and serve as a symbol of the 
work of our courts for years to 
come.   
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Senator Daniel Patrick Moynihan once observed that public 

architecture “is the bone and muscle of democracy.”  It is indeed 

fitting that Second Circuit Chief Judge Robert A. Katzmann chose 

to highlight that image in his perceptive foreword to Courthouses 

of the Second Circuit. 

The Second Judicial Circuit of the United States—comprising 

Connecticut, New York, and Vermont—has long been recognized 

for the important place it holds in American jurisprudence. 

Momentous cases have been heard by its district and appellate 

judges, ranging from the Amistad “mutiny” trial concerning 

whether African men and women who had been transported 

as slaves should be freed, to the emergency ruling by a newly-

appointed judge on whether publication of the Pentagon Papers 

could be enjoined.  The cases decided in the Second Circuit mirror 

our nation’s history—in law, finance, politics, and culture. So, too, 

do the courthouses themselves. Evolving from single courtrooms 

in rented space in the earliest days to today’s dedicated courthouse 

buildings, they include Federal, Classical Revival, Romanesque, 

French Empire, Beaux Arts, Moderne, Art Deco and contempo-

rary courthouses.

Bringing together architecture, history, and jurisprudence, 

Courthouses of the Second Circuit describes in vivid detail nineteen 

buildings in which the district and appellate judges of the Second 

Circuit do their work and discusses many historic courthouses 

no longer in use today. Written by members of the Federal Bar 

Council, and including over 220 photographs and illustrations, 

the book brings to life these courthouses, the work done there, and 

the ways in which the buildings and the cases heard in them reflect 

their time and place.

By the Federal Bar Council

Patricia A. McGovern and Michael P. Zweig, Editors

Marjorie Press Lindblom, Associate Editor
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Federal Bar Council
The Federal Bar Council is an organization of lawyers who practice 

in federal courts within the Second Circuit.  The purposes of the 

Council since its inception in 1932 have been fourfold: to promote 

excellence in federal jurisprudence; to protect the administration 

of justice; to uphold the high professional standards of the bench 

and bar; and to encourage friendly relations among members of 

the legal profession.

Federal Bar Foundation
The Federal Bar Foundation is a not-for-profit corporation that 

supports many activities of the Federal Bar Council.  The purposes 

of the Foundation since its founding in 1964 have included: to 

facilitate and improve the administration of justice; and to facili-

tate the cultivation and diffusion of knowledge and understanding 

of law and the promotion of the study of the law and the science 

of jurisprudence. The Foundation supports, for example, the 

Council’s educational programs as well as publications of legal and 

historical interest.

front and back covers: 

Thurgood Marshall U.S. Courthouse. 

Photographs by Timothy Schenck.

“I applaud the Federal Bar Council and its Foundation for preparing 

and publishing this engaging, impressively illustrated history of  the 

Second Circuit, as told through its courthouses and the judges, 

lawyers, and staff who strive to serve justice within their walls.”

—Hon. Ruth Bader Ginsburg,
Associate Justice of the Supreme Court

Photo courtesy Timothy Schenck
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Invitation to Debate

International  
Arbitration Awards

Richard W. Hulbert

 In 1970, the United States 
became a party to the New York 
Convention of 1958.  The Con-
vention applies not only to for-
eign awards but also to “arbitral 
awards not considered as do-
mestic awards in the State where 
their recognition and enforce-
ment are sought.”  I propose the 
desirability of a correction in 
the jurisprudence of the Second 
Circuit relating to international 
commercial arbitration and the 
New York Convention.  Under 
current Second Circuit doctrine, 
an international award, if ren-
dered in the United States, can 
be challenged on grounds not 
recognized by the Convention, 
although those non-Convention 
grounds cannot be raised against 
that same award, if it is ren-
dered outside the United States.  
Eliminating this discrimination 
against geographically domestic 
international awards is consis-
tent with the relevant statutory 
language that all awards “falling 
under the Convention” are to be 
given legal effect in the United 
States unless an objection per-
mitted by the Convention is es-
tablished.  Eliminating this dis-
crimination would enhance the 
competitive status of New York 
as a venue for international arbi-
tration and would conform local 
practice to international practice 
elsewhere.

The FAA

 Chapter 2 of the Federal Arbi-
tration Act was enacted to imple-
ment American accession to the 
New York Convention; it explic-
itly provided that the Conven-
tion “shall be enforced in United 
States courts in accordance with 
this chapter.”  (Chapter 2, §201.)  
Congress took advantage of the 
optional “non-domestic” cover-
age of the Convention to define an 
award as “falling under the Con-
vention” if it has “a reasonable 
relation with one or more foreign 
states.”  (Chapter 2, §202.)  The 
statute requires the district court 
to enter as a judgment of the 
court “an award falling under the 
Convention unless it finds one 
of the grounds for refusal or de-
ferral of recognition or enforce-
ment of the award specified in the 
said Convention.”  (Chapter 2, 
§207.)  Other provisions of Chap-
ter 2 confirm that the concept of 
awards falling under the Conven-
tion includes awards rendered in 
the United States.  This was a key 
point of the 1970 legislation: the 
touchstone for application of the 
Convention was no longer the 
geography of the place of arbitra-
tion but the international charac-
ter of the contract.
 Yet the circuit in Yusuf Ahmed 
Alghanim & Sons v. Toys ’R Us, 
126 F.3d (2d Cir. 1997), concern-
ing a contract for the establish-
ment of retail stores in the Mid-
dle East, established a precedent 
authorizing the losing party in 
an international arbitration, if the 
award was rendered in the United 
States, to challenge the award on 

grounds provided by Chapter 1 of 
the FAA.  Toys ’R Us (“TRU”) 
had commenced arbitration in 
New York seeking a declaration 
that its contract with Alghanim, a 
Kuwaiti entity, had been terminat-
ed.  Alghanim counterclaimed for 
breach of contract.  The arbitra-
tor held that TRU had no right to 
terminate and awarded Alghanim 
$46 million in damages for the 
breach.   Alghanim applied to 
the district court for confirmation 
of the award under Section 207, 
and TRU counterclaimed under 
Chapter 1 of the FAA to vacate 
or modify the award as irrational 
and in manifest disregard of the 
law and the terms of the contract.  
The district court confirmed the 
award and denied the counter-
claim.  TRU appealed.
 The circuit affirmed the con-
firmation of the award, holding 
that the terms of Section 207 were 
exclusive and that no other terms, 
such as manifest disregard of the 
law, could be added by implica-
tion.  At the same time, however, 
it held that an application to vacate 
the award was authorized by Arti-
cle V(1)(e) of the  Convention.  It 
reasoned that the Convention did 
not control what a signatory state 
might do with an award rendered 
on its territory, but left that to the 
state’s domestic law, which in the 
present case, without explanation, 
it took to mean Chapter 1 of the 
FAA.  The court, however, af-
firmed the district court’s denial of 
TRU’s counterclaim.

No Useful Purpose

 No federal appellate court de-
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cision in the 45 years since Amer-
ican accession to the New York 
Convention has refused legal va-
lidity to an international commer-
cial arbitral award rendered in the 
United States on the ground of 
manifest disregard of the law or 
other judicial add-ons to Chapter 
1.  To be sure, the issue has oc-
casioned more than a few lengthy 
proceedings at great burden to the 
courts and heavy legal expenses 
to the winning party in the arbitra-
tion, legal expenses not recover-
able under the “American Rule,” 
but it has changed no results.  The 
doctrine launched by the Toys ’R 
Us decision has served no useful 
purpose in international arbitra-
tion, whatever may be the argu-
ment in favor of merits review of 
domestic awards.

A Flawed Doctrine  

 The doctrine also lacks sup-
port in the Convention or the 
statute.  There is no discernible 
purpose in designating awards as 
“falling under the convention” if 
they are subject to being set aside 
as if they were not.  No sensible 
explanation has yet been offered 
as to why Congress would have 
desired so quixotic a result.  The 
result cannot be squared with Sec-
tion 208 of Chapter 2, which pro-
vides that provisions of Chapter 
1 apply to “proceedings brought 
under this chapter to the extent 
that chapter is not in conflict with 
this chapter or the Convention 
as ratified by the United States.”  
Can there be results more in con-
flict than an award required to be 
confirmed (that is, made a judg-

ment of the district court) under 
Section 207 of Chapter 2 but that 
is required to be vacated under 
Section 10 of Chapter 1?  Just as 
in a contract case the validity of 
the contract does not depend on 
which party, buyer or seller, goes 
to court, so, too, the validity of 
an award should not depend on 
whether judicial proceedings are 
initiated by the winning part under 
Section 207 or by the losing party 
under Section 10.  In its current 
project to restate the American 
law of international commercial 
arbitration, the American Law In-
stitute in 2012, after a long study 
of the issue, rejected the doctrine 
of Toys ’R Us as in conflict with 
the Convention and the American 
statute.
 There is no explicit provision 
of Chapter 2 authorizing the va-
cating of an award: Section 207 
speaks of  “recognition” and “en-
forcement,” although an award 
denied recognition and enforce-
ment is of no more legal effect 
in the United States than if it had 
been vacated, unless and until 
the decision denying recognition 
and enforcement is reversed on 
appeal.  The material difference 
is that under Convention Article 
V(1)(e) a decision by an Ameri-
can court “setting aside” an award 
rendered in the United States can 
serve as a sufficient basis to deny  
enforcement of that award in an-
other Convention country.  In any 
event, Section 208 makes appli-
cable in Chapter 2 proceedings 
the provisions of Chapter 1 “not 
in conflict” with Chapter 2 or the 
Convention, so there should be 
no difficulty in importing from 

Chapter 1 the procedure to vacate, 
but to avoid conflict, applying the 
substantive standards of Chapter 
2, that is, those of the Convention.
 In thus aligning the grounds 
for refusal to enforce a foreign 
award with those for refusing to 
enforce (or vacating) domestic 
international awards, one would 
be giving effect to the evident 
intent of the framers of Chapter 
2.  In attempting to establish a 
new framework for dealing with 
“international awards,” wherever 
rendered, Chapter 2 took a course 
that has since become the com-
monplace standard in interna-
tional arbitration.  It is thus in the 
UNCITRAL Model law and in 
the many national statutes mod-
eled on it or influenced by it.
 The Second Circuit precedent 
denies to domestic Convention 
awards the effective protection 
that other Convention awards en-
joy.  New York has all the other 
attributes that make it a major 
center for international arbitra-
tion.  In the current state of the 
law, however, prudent counsel 
may well prefer to initiate arbitra-
tion outside the United States and 
bring the foreign award for en-
forcement in New York where the 
doctrine of Toys ’R Us will have 
no application.  One can hope 
that the circuit will soon have an 
opportunity to revisit the flawed 
doctrine it has proclaimed.   
 Editor’s Note: Richard W. 
Hulbert is a retired partner of 
Cleary Gottlieb Steen & Hamil-
ton and a former vice chairman 
of the Court of Arbitration of the 
International Chamber of Com-
merce.  This article is based on 
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a longer article, “The Case for a 
Coherent Application of Chapter 
2 of the Federal Arbitration Act,” 
22 Am. Rev. Int’l Arb. 45 (2011).

Technology

Going Mobile

By Charles C. Platt

 For decades, lawyers have 
been tethered to their offices.  
Most of their information was 
stored there, and that is where they 
interacted with colleagues, clients, 
and adversaries.  That world has 
changed.  Lawyers have gone mo-
bile, and can carry most informa-
tion with them that is downloaded 
to, or accessible through, small 
devices.  The legal profession and 
the courts now must find the best 
ways to use these devices in every 
step of the litigation process, to be 
sure we are maximizing efficiency 
and productivity, and meeting the 
needs of clients.        
 The American Bar Associa-
tion Legal Technology Resource 
Center’s 2014 survey, titled “Mo-

bile Lawyers,” reports this trend 
in detail.  According to the sur-
vey, 91 percent of lawyers use 
smartphones, and 49 percent 
use computer tablets, for their 
work.  They use these devices 
for making and receiving calls; 
sending and receiving emails 
and attachments, keeping all cal-
endar appointments and contact 
information, and accessing large 
databases of information on the 
internet.  A growing number (17 
percent) now use their phone or 
tablet as an e-reader, or for legal 
research or word processing.

Efficiency and Productivity  

 Lawyers have become depen-
dent on mobile devices because 
they offer flexible and convenient 
access, from almost any loca-
tion, to information and to other 
people.  With expanded wireless 
and cellular data networks, law-
yers can significantly increase 
their efficiency and productiv-
ity when they are out of the of-
fice — at home, on the road, or 
even during waiting time for ap-
pointments or court appearances.  
What used to be sizeable gaps of 
“down time” each day are now 
employed sending and receiv-
ing correspondence, reviewing 
documents, attending web-based 
conferences, or even researching 
factual or legal issues.  
 Perhaps more importantly, 
clients today expect their lawyers 
to be taking advantage of every 
technological edge, just as clients 
themselves are increasing their 
use of these devices to meet the 
competitive demands of their re-

spective industries.  Indeed, Com-
ment 8 of the ABA’s Model Rule 
1.1 states that lawyers must keep 
pace with such technological de-
mands to meet their duty of com-
petence to clients.  As a result, in-
stantaneous access to information, 
and accelerated processing of that 
information for decision making, 
is the new normal for client ser-
vice, and is more readily achiev-
able through mobile devices.  Web 
sites, blogs, forums, and confer-
ences have sprung up to advise 
lawyers on how to keep pace and 
maximize their use of technology 
in their practice.   
 The usefulness of these mobile 
devices will only increase.  Tablets 
with a lightweight wireless key-
board can now be used to draft, 
revise, and share briefs, motions, 
and other documents.  Visual pre-
sentations, such as PowerPoint or 
videos, can be prepared and stored 
on a tablet or light laptop comput-
er, to be shared at a meeting or in 
court.  Once documents have been 
filed with the court, or information 
has been gathered during discov-
ery, it can efficiently be stored, 
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retrieved, and reviewed on tab-
lets or on smartphones with larger 
screens. Applications permit these 
stored documents to be highlight-
ed, tabbed with notes, and shared 
with others electronically, increas-
ing collaboration and productiv-
ity.  The days when lawyers were 
in court or at a meeting without a 
critical piece of evidence should 
be over: all the relevant material 
is now instantly accessible, and 
much more manageable, on a 
device that weighs one pound or 
less, and is less than 11 inches di-
agonally in size.   
 Finally, legal research is now 
fully available on mobile devices.  
There are free law libraries that 
can be downloaded on a mobile 
device, and used to rapidly search 
case law, sort and customize the 
search results, and integrate cita-
tion analysis.  There are also ap-
plications for downloading the 
federal and state rules of civil 
procedure, rules of evidence, and 
local court rules, so that they are 
available at a lawyer’s fingertips, 
even during a trial or an oral ar-
gument. 

Unleashing the Devices

 In short, mobile devices are 
increasingly integrated into ev-
ery aspect of lawyers’ work lives.  
We can no longer operate without 
them.  To the extent there are still 
restrictions on the use of these 
devices in some courts, conver-
sation should begin between the 
bench and bar on the most ap-
propriate ways to fully unleash 
the efficiency and productivity of 
these devices.       

A Personal History

Lawyering at a Federal 
Detention Center in 
Texas

Pete Eikenberry 
 

In June, I was a volunteer lawyer 
at the federal detention center 
in Dilley, Texas.  I worked with 
immigrant women and children 
coming from El Salvador, Gua-
temala, or Honduras who had 
crossed the Rio Grande.  Accord-
ing to the clients I interviewed 
or represented, daily life in those 
countries is ruled by criminal 
gangs who threaten and then 
commit murder and rape to back 
up their extortion and recruit-
ment efforts.  Detainees often had 
come to the attention of the local 
gang members for having a rela-
tive in the U.S. who was capable 
of sending funds to pay the ex-
torted amounts.  Most detainees I 
spoke with were under a specific 
threat of murder.  
 With the extraordinary ca-
pacities of the two administrators, 
only one of whom was a lawyer, 

and with only volunteers — most 
available for only a week — the 
Dilley office effectively represent-
ed hundreds of detainees, mostly 
in asylum interviews or hearings 
or in bail applications.  With a pos-
itive finding of “credible fear” by 
an asylum officer, a detainee had a 
significantly increased chance for 
a favorable bail hearing.  Out on 
bail, the immigrant had a substan-
tially increased chance to retain ef-
fective counsel for a court hearing 
on an asylum application.  Most of 
the detainees’ stories were so dire 
that they fit the legal standard for 
being granted asylum in the U.S. 
(which could then become a path 
to citizenship) by proving that 
they had a credible fear of torture 
or persecution.

Mayra’s Story

 Dilley, Texas, with a popu-
lation of about 3,400, is located 
midway between (and a long way 
from) Austin and Laredo, Texas.  
This summer, the population of 
the detention center exceeded 
2,000 mothers and children.  
Mayra’s story was typical of the 
clients I interviewed or represent-
ed in hearings.  
 She with her twin sons (13 
years of age) left El Salvador af-
ter gang members threatened to 
kill one of her sons if one did not 
agree to serve as spy for a gang 
to report on anyone other than the 
gang members selling drugs in 
the community.  After each son 
refused to join, a gang member 
came by Mayra’s home to tell her 
that she had to pay the gang be-
cause her sons had refused to join.  
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If she did not pay, they would first 
kill one of her sons and then her.  
When she went to the police, she 
was told not to make a formal re-
port.  If she did, members of her 
family would probably be hurt 
or worse.  Although she owned 
her own home and was self-suf-
ficient, she felt she had no choice 
but to pay a “coyote” to get them 
across the border to the U.S. 

Waiting for Flores

 When I was in Texas in 
June, everyone was “waiting for 

Flores.”  It was a federal case 
in California where the govern-
ment’s detention of mothers and 
their children was under legal at-
tack for violating the terms of a 
2009 settlement mandating that 
children be detained under sani-
tary conditions.  On July 27, Cen-
tral District of California Judge 
Dolly M. Gee found that detaining 
minors was illegal and ordered the 
minors and accompanying moth-
ers to be released.  Since that deci-
sion, the agencies, the courts, and 
the lawyers have been concerned 
with the unwinding of detention.  

Apparently no one believes that 
the ruling will be overturned.  Al-
though the detainees will not be 
free to stay in the U.S. indefinite-
ly, it appears that they will have a 
decent opportunity to remain here 
long enough to obtain lawyers and 
pursue their remedies for asylum.  
One cannot help but wonder about 
what is going to happen short 
term and long term to those three 
troubled countries just to the south 
of the U.S. where gangs rule the 
countryside and so many of those 
who live there will continue to 
have to flee or die. 

Members of the Council’s “Get Out and Go” Affinity Group, led by Matthew Berger and Manisha 
Sheth, enjoyed a 10-mile hike on the Appalachian Trail to Nuclear Lake.  The group is pictured in 
front of the Dover Oak — the largest oak tree on the Appalachian Trail. 
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