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FMLA’s De�nition of “Son or Daughter” 
Expanded: Now Includes Child of Same-Sex 
Partner
On June 22, 2010, the United States Department of Labor (DOL) issued guidance clarifying the Family and 
Medical Leave Act’s (FMLA) de�nition of “son or daughter,” expanding the group of employees potentially 
eligible for FMLA leave.  According to the new guidance, any employee assuming the responsibilities of a 
parent by providing day-to-day care or �nancial support to a child may be eligible to take FMLA leave to 
care for or bond with the child, even if no biological or legal relationship exists.  The DOL speci�cally 
addresses the issue of same-sex partners, explaining that an employee who will share in the raising of a 
child with a same-sex partner, but who does not have a legal relationship with the child, would still be 
entitled to FMLA leave.  Other DOL examples of employees who would be eligible for FMLA leave under this 
guidance are a grandparent who takes in a grandchild whose parents are incapable of providing care or an 
aunt who raises a child after the death of the child’s parents.

Federal Contractors and Subcontractors Obligated to Notify 
Employees of Their Rights under Federal Labor Laws
Effective June 21, 2010, contractors and subcontractors that enter into Federal contracts must notify 
employees of their rights under federal labor laws.  The required notice must be posted conspicuously in 
and around plants and of�ces so that it is prominent and readily seen by employees.  

Contractors that customarily post employee notices electronically must also post the required notice 
electronically, but such electronic posting cannot be used as a substitute for the required physical posting.  
The electronic posting requirement will be satis�ed if the contractor prominently posts on any website 
customarily used for employee notices a link to the DOL website containing the full text of the poster.  The 
link must read, “Important Notice about Employee Rights to Organize and Bargain Collectively with Their 
Employers.”  Copies of the notice may be obtained from the Of�ce of Labor Management Standards 
website:  http://www.dol.gov/olms/regs/compliance/EmployeeRightsPoster11x17_Final.pdf.

Sanctions and penalties for noncompliance include the cancellation or suspension of an existing contract; 
debarment from future Federal contracts and subcontracts; and inclusion on a list distributed to all execu-
tive agencies listing contractors and subcontractors declared ineligible for future contracts.  

Supreme Court Permits Search of Text Messages of Public 
Sector Employee 
On June 17, 2010, the Supreme Court unanimously upheld a public employer’s right to read text messages 
sent and received by an employee on an employer provided pager.  In City of Ontario v. Quon, 2010 U.S. 
LEXIS 4972, the City issued pagers to police of�cers, including Sergeant Jeff Quon.  When Quon and other 
of�cers exceeded the monthly character limit over several months, the police chief sought to determine 
whether the character limit was too low or whether the overages were due to personal messages sent by 
of�cers.  An internal investigation revealed that many of Quon’s messages were indeed non work related 
and some were sexually explicit.  Quon was found to be in violation of departmental rules and subsequently 
disciplined.
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The Supreme Court held that the search by the police department of Quon’s text messages was reasonable 
because it was motivated by a “legitimate work related purpose” and “not excessive in scope.”  Notably, the 
Court declined to issue a broad pronouncement concerning employees’ privacy rights when using employer 
provided communication devices.  Still, some useful tips for both private and public employers can be 
gleaned from this decision.  For example, employers should ensure that workplace policies concerning the 
use of employer-provided computers, email, internet access, telephone systems (including voice mail), cell 
phones, and pagers are clearly and effectively communicated to employees.  Such policies should explicitly 
inform employees that they should not expect that communications, messages, and other data stored on or 
sent from such electronic equipment will be private, and that the employer may review that information.  In 
addition, prior to initiating an investigation of employer provided electronic equipment, employers should 
ensure that a legitimate work related purpose exists.  Further, the investigation itself should be reasonable 
and not excessive in scope.  Finally, the employer should consider consulting its attorneys if the investiga-
tion results in the discovery of the employee’s private health information and/or attorney-client privileged 
communications. 

Supreme Court Rules that Two Member NLRB Panel Lacked 
Authority to Issue Decisions
Also on June 17, 2010, in New Process Steel, LP v. NLRB, 2010 U.S. LEXIS 4973, the Supreme Court ruled 
that a two member National Labor Relations Board panel lacked the authority to decide the nearly 600 
cases it had adjudicated over the previous two years.

In late 2007, the �ve member National Labor Relations Board - then comprised of only four members and 
expecting two more vacancies - delegated its powers to a group of three members.  Shortly thereafter, two 
group members’ appointments expired.  From January 2008 through March 2010, the remaining two 
members continued to issue Board decisions, purportedly as a two member quorum of a three member 
panel.

Practically speaking, the New Process Steel decision appears to invalidate the nearly 600 decisions issued 
by the two member panel.  The NLRB responded to the New Process Steel decision by issuing a press 
release, stating that the authority of the two member panel to issue decisions has been raised in �ve 
additional cases pending before the Supreme Court and 69 cases pending before the federal appellate 
courts.  As to how these cases will be addressed, the NLRB states, “[it] is expected that those cases will be 
remanded to the Board, and the now four member Board will decide the appropriate means for further 
considering and resolving them.”
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