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For sticky tax issues, you might need to seek tax agencies’ guidance

The tax code may be long, but there are 
a shocking number of issues it does 
not address.

If your business faces an issue that is 
not addressed by existing law, you have 
the option of requesting advice from the 
Internal Revenue Service or the state De-
partment of Taxation and Finance. This 
column will consider when you might wish 
to ask for such advice—and when, under a 
new New York procedure, you might want 
to weigh in if taxpayers ask for guidance 
in situations similar to yours.

When you receive tax advice from your 
attorney or accountant, it is based on the tax 
code and existing interpretations by the IRS 
and the courts. However, as many business-
people are surprised to learn, sometimes 
there is no clear answer on the tax treat-
ment of even simple, everyday transactions.

When this occurs, taxpayers have sev-
eral options. The first is simply to rely on 
the advice of tax counsel or request a for-
mal tax opinion from counsel. Though the 
rules may soon be changing, under current 
law, an opinion meeting certain standards 
is needed to avoid federal tax penalties.

Though these options are enough in most 
cases, there is always another option that 
people often do not think of: request for-
mal guidance from the IRS or the state tax 
department. This is done through a request 
for a “private letter ruling” in the case of 
the IRS and a request for an “advisory 
opinion” in the case of the New York de-
partment. New York rulings are free, but 
there is a charge for federal rulings, and it 
can be substantial.

When should you petition for guidance?
Though there are many reasons, the es-

sence of the analysis is this: Is the risk of 
being wrong simply unacceptable? If so, 
the benefit of certainty may outweigh the 
cost and delay of seeking guidance.

Typically, this is the case when very big 
money is involved: Is a tax-free merger re-
ally tax-free? Do I need to collect sales tax 
on all of my New York sales?

Of course, it makes sense to request an 
advisory opinion only when you think you 
will win. If the process works out unfavor-
ably, you may no longer be able to color-
ably take the position that tax was not due 
under existing law, which you might have 
been able to do if you had not requested 
an opinion in the first place. (To preserve 
greater flexibility, many taxpayers withdraw 
their ruling requests if it becomes clear that 
a favorable result will not be reached.)

Though rulings technically are not bind-
ing on anyone but the taxpayers who re-
quested them, taxpayers face a very high 
burden if they seek to take a position that 
is contrary to an opinion issued by the IRS 
or the state tax department.

In the past, taxpayers did not have the 
opportunity to comment when others asked 
for advisory opinions or private letter rul-
ings. A taxpayer’s competitors, or others in 
the industry who might be affected by the 
ruling, had no idea that a ruling had been 
requested. Though this remains the law 
in the federal system, last fall New York 
began inviting comments from the public 
on pending requests for advisory opinions.

Each time a taxpayer requests an advi-
sory opinion, the state tax department posts 
a notice that briefly describes the request 

and sets a deadline for public comment. 
The new notice and comment procedure 
allows taxpayers who may be affected by 
a ruling to weigh in on the ruling. This is 
an important change, because as a practi-
cal matter, a great deal of “law” is made 
through the advisory opinion process.

One example of an area where the New 
York law has shifted through the advisory 
opinion process is sales tax on software 
as a service.

The statute and regulations have not kept 
pace as the business model has evolved 
for software as a service, so the law has 
developed through advisory opinions. As 
I describe in my blog at salestax.hselaw.
com, the department’s position on the tax-
ability of software as a service has changed 
a great deal over time. The department is 
now seeking comments on no fewer than 
four pending requests for advisory opinions 
relating to this issue. Though the law is be-
coming more settled, taxpayers in the par-
ticular industry segments affected by these 
pending opinions might want to take advan-
tage of the new opportunity to be heard.

There are many unanswered questions 
about how the new notice and comment 
process will work. For example, will the 
taxpayer who originally requested the 
opinion receive copies of the comments 
and have the opportunity to reply to ad-
verse comments? Will commenters have 
the opportunity to participate in the infor-
mal back-and-forth between the depart-
ment and the taxpayer that is an ordinary 
part of the opinion process?

While the answers to these questions are 
still not clear, New York’s new notice and 
comment process certainly provides new 
opportunities for taxpayers who may be af-
fected by pending guidance. Participating in 
this process and requesting advice directly 
from the tax authorities are important tools 
for taxpayers facing high-stakes tax issues 
not adequately addressed by current law.
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