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Even though union membership nation-wide is declin-
ing, labor and employment attorney Benjamin Mudrick 
acknowledged that in New York, especially the Buffalo-
area, they still have a strong influence and their organizing 
campaigns continue.

“It’s not like they’ve given up and don’t want union 
workforces anymore. They just tend to pick and choose 
their targets a little more carefully,” said Mudrick of Harter 
Secrest & Emery.

Those union organizing efforts received a shot in the 
arm as the National Labor Relations Board’s amended 
rules in representation-case procedures, which hasten 
the petition and election process in forming a union, took 
effect on April 14. 

Over the last several years, the NLRB has taken a more 
aggressive approach in issuing guidance in response to 
what it views as employee rights violations, Mudrick said. 
He added these amended rules are just another example 
of the NLRB’s effort to stem the decline in union member-
ship.

“This is just one of many things that the NLRB has 
done to embolden union heads and help them organize 
employees,” Mudrick said.

Those in opposition say that the amendments to these 
rules, sometimes referred to as “quickie” elections, ham-
string an employer’s ability to fight a union organizing 
effort.

The amendments include cutting the current average 
time for having an election after a petition to unionize is 
served to an employer from 38 to as few as 13 days. There 
are also restrictions on an employers’ ability to challenge 
both election results and improprieties that may arise.

The amended rules will likely be problematic for 
employers and in the process, could 
give unions the upper-hand in the 
election process, according to Tracie 
Lopardi of Harris Beach. She said 
it is not streamlining the election 
process to level the playing field, like 
the NLRB claims; it’s only creating an 
accelerated process.

“It significantly tilts the NLRB 
election procedures in favor of the 
union,” said Lopardi, an attorney 
practicing in labor and employment.

The NLRB says it is only modern-
izing its rules in light of new-age technology, making its 
procedures more transparent and uniform across regions 
and eliminating any unnecessary litigation and delay. 
These amendments will allow the board to be better able 
to fulfill its duties of protecting employee’s rights by “fairly, 
efficiently and expeditiously resolving questions of repre-
sentation,” according to the NLRB.

“Simplifying and streamlining the process will result in 
improvements for all parties,” said Mark Gaston Pearce, 
NLRB’s board chairman. “With these changes, the board 
strives to ensure that its representation process remains a 
model of fairness and efficiency for all.”

Mudrick disagrees, saying it only creates uncertainty for 
employers, which will make it difficult for them to prepare 
for and respond to union organizing efforts. The new 

rules overturn decades of precedent about how elections 
are conducted, he added.

Less time between petitioning and elections could give 
unions the opportunity to target more employers because 
less resources will be needed for each effort, Mudrick said. 
He added any manufacturing business is susceptible to 
union organizing, but in recent years, unions have had an 
up-tick in the health care industry.

The amended rules could also infringe an employers’ 
free speech rights and their ability to effectively com-
municate with employees about union representation, 
according to Lopardi. An employer may not have the 
opportunity to share with employees the negative impact 
a union could bring with it.

In addition, they can be seen as an infringement on the 
rights of employees opposing unionization in their work-
place, due to the requirement that employers now must 
provide sensitive employee data to the union, including 
personal telephone numbers and emails.

“That certainly opens the door for cyber bullying by 
union organizers,” Lopardi said.

These NLRB rules are similar to those proposed in 
2011, which were invalidated the next year by a federal 
court decision. A joint resolution from the Senate and 
the House expressed its disapproval of the NLRB’s latest 
amended rule last month but President Barack Obama 
vetoed it, clearing the way for the new procedures. 

Employers should prepare in advance to respond to 
union organizing attempts, Mudrick said. He added 

unions usually try to keep quiet about organizing until 
they serve a petition on the employer.

“What employers need to do is be vigilant about what’s 
going on with their employees, be responsive to employee 
concerns and be assured that they have policies in place 
that comply with the labor laws, and that they won’t 
create unfair labor practices should there be a union-
organizing attempt,” he said.

Even employers that don’t feel an immediate threat 
should still keep a close eye on guidance issued by the 
NLRB, according to Mudrick. He advises that employers 
have a team in place to respond to a possible union peti-
tion, so that they’re able to quickly respond. 

Lopardi said there should be year-round communica-
tion with employees and management teams to maintain 
positive relations and discuss the potential impact of 
unionization. It may be helpful to have a union vulner-
ability audit to learn where there could be potential work-
place vulnerability, Lopardi added.

She also advised reviewing employee handbooks so 
that they comply with NLRB’s new regulations. Overly 
broad handbook policies can form the basis for overturn-
ing a union election, Lopardi said.

“At the end of the day, even if you’ve been doing effec-
tive training activities and having positive employee 
relations, if you end up getting served with a petition and 
wind up defeating a union coming into your organization, 
if they bring up an issue with your handbook, all of that 
work you did could be overturned,” Lopardi said.

Unions benefit from amended election rules

Lopardi

Benjamin Mudrick of Harter Secrest & Emery says NLRB amended rules, which provide for a 
quicker election after a union-forming petition is served, bring uncertainty to employers.
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