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Some good news: there were no broad-
based tax changes. Nonetheless, there 
were some changes of note.

Tax-Free Distributions of IRAs 
to Public Charities

The first change of note was making per-
manent the provision that allows for tax-free 
distributions from IRAs to public charities 
for those over 70-1/2. When first enacted in 
the “Pension Protection Act of 2006,” the 
law had a two year sunset. In subsequent 
years, Congress reauthorized the provision. 
Now with the “Tax Increase Prevent Act of 
2015,” the provision has been made per-
manent (as permanent as any tax provision 
tends to be!). The provision is effective as 
of the beginning of 2015. Thus, if an indi-
vidual succeeded in making a distribution 
to a charity before passage of the legislation, 
that distribution will qualify.

Consistency of Basis
Congress giveth and Congress taketh 

away. As illustration of the latter, a provision 
was included in the “Surface Transportation 
and Veterans Health Care Improvement Act 
of 2015” that requires consistency of basis 
between the estate tax and the income tax. 

For most assets that are subject to federal 
estate tax, the person receiving the asset 
takes as his or her basis for income purposes 
the estate tax value of the asset. The rule 
applies even if estate tax is not ultimately 
payable. Obviously, when it comes time for 
the recipient to sell the asset, he or she has 
an incentive to have a higher basis, thereby 
reducing the capital gains. 

Beginning with decedents dying after July 
31, 2015, the recipient must use the basis 
as finally determined for estate tax purposes 
if the estate had to pay federal estate tax. If 
the estate did not have to pay federal estate 
tax, there is no duty of consistency imposed 
on the recipient. The Act, however, provided 
that if a federal estate tax return is filed, basis 
would be reported to the Internal Revenue 
Service as well as the recipient of the prop-
erty. In short, it will be easier for the Service 
to monitor “increases” in basis where there 

was no estate tax payable in the decedent’s 
estate.

In Notice 2015-57, the Service delayed 
the filing of the statement until February 
29, 2016 in order to give it time to develop 
guidance. In late December, the Service has 
issued a draft form; in early January, the 
Service issued instructions.

While it is not clear if the legislation was a 
solution in search of a problem, nonetheless, 
fiduciaries of estates can add another “to do” 
item to the checklist.

Increase in Amount Exempt 
from New York State Estate Tax

Although the change was originally en-
acted in 2014, one of the provisions in that 
law increased the exemption against the New 
York estate tax to $4,250,000 for decedents 
dying on or after April 1, 2016. Governor 
Cuomo’s 2016 budget proposal does not 
change this provision.

As proposed, Governor Cuomo’s budget 
does not contain any estate tax provisions 
of note.

ABLE Accounts
At the end of 2014, Congress passed leg-

islation allowing states to adopt programs 
for the creation of an account to pay for a 
relatively broad group of expenses of cer-
tain blind or disabled individuals. Called 
an “ABLE account,” (short for “Achieving 
a Better Life Experience”), such an account 
may be created for a person if his or her 
blindness or disability occurred before the 
individual turned age 26. Much like a 529 
account for education, income earned by 
the assets in the account is not subject to 
income tax, and, if used for “qualified dis-
ability expenses” (a defined term under the 
statute), the distributions are not subject 
to income tax. The ABLE Act provides a 
relatively expansive definition of “qualified 
disability expenses.” 

The federal legislation contemplated that 
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states would adopt legislation to implement 
the program. New York, at the end of 2015, 
did so. The law contemplates that ABLE ac-
counts will be available by April 1, 2016.

Those contemplating the creation of a 
supplemental needs trust for an individual 
should consider whether an ABLE account 
makes sense--as an alternative to an SNT or 
in tandem with an SNT.

Taxation of Built-In Gains  
at Death?

For those doing estate planning with liq-
uid assets--such as an interest in a closely 
held business--there was a proposal in the  
2016 budget proposal by the Obama Ad-
ministration that should be considered. In 
a nutshell, the proposal would make death a 
recognition event for capital gains purposes. 

As indicated above, under current law, 
there is a change in basis for most assets re-
ceived as the result of someone’s death. The 

new basis is the value for estate tax purposes. 
For many assets, this results in an increase 
in basis, the so-called “step-up in basis.” Ef-
fectively, there is no tax on pre-death gains. 

Under the proposal, transfers of appreci-
ated property generally would be treated as 
a sale of the property. The donor or deceased 
owner of a depreciated asset would realize 
capital gain at the time the asset is given or 
bequeathed to another. The gain would be 
taxable income to the donor in the year the 
transfer was made. For testamentary trans-
fers, the gain would be taxed to the decedent 
“either on the final individual return or on a 
separate capital gains return.” 

The proposal is not likely to be enacted 
this year. Nonetheless, it bears watching as 
the federal estate tax reaches relatively few es-
tates (less than one-half of 1% of those dying 
in 2013), and Congress considers whether 
the game (the estate tax raised) is worth the 
candle (the costs of enforcement).

Presidential Politics and the 
Federal Estate Tax

It is obvious that the candidates running 
for president have different notions about 
what to do with the federal estate tax. Of 
course, it is an open issue whether any par-
ticular candidate, if elected, is likely to fol-
low through on his or her proposal. While 
it makes sense to monitor possible changes 
to the federal tax regime until we know who 
the next president is, it does not make sense 
to become exercised or excited about the 
various possibilities.
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