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Health Care Reform Update 

Delay in Application of Nondiscrimination Rules to
Non-grandfathered Insured Plans
As described in detail in our LEGALcurrents “Health Care Reform: What Plan Sponsors Need to Know,” 
(available at http://www.hselaw.com/images/pdf/articles/HealthCare_Reform_Dec2010_FINAL.pdf) the 
Patient Protection and Affordable Care Act (“PPACA”) provides that “rules similar” to the nondiscrimination 
rules of section 105(h) of the Internal Revenue Code will apply to non-grandfathered insured group health 
plans.  The new PPACA provision was set to take effect on the �rst day of the plan year beginning on or 
after September 23, 2010 (January 1, 2011 for plans that operate on a calendar year basis). The agencies 
have not yet issued guidance on what “similar” rules will apply to insured arrangements, so employers have 
struggled with how to comply. On December 22, 2010, in welcome news for employers, the Internal 
Revenue Service (“IRS”) and the Department of the Treasury released Notice 2011-1. The Notice delays 
compliance with section 105(h)-like rules at least until the agencies issue guidance. The agencies expect 
that their guidance will further delay compliance until plan years beginning a speci�ed period after they 
issue guidance. This means that calendar year plans will likely not have to comply until at least January 1, 
2012.

The Notice also solicits comments on a number of issues. Signi�cantly, comments are requested as to 
whether the rate of employer contributions towards the cost of coverage should be considered a “bene�t” 
that must be provided on a nondiscriminatory basis. The current section 105(h) rules do not speci�cally 
state that employer contributions are considered bene�ts, but most practitioners and commentators 
interpret the rules to require that they should. By soliciting comments, however, the IRS and the Department 
of the Treasury appear to have acknowledged the ambiguity. Future guidance likely will clarify this issue.  
Until the agencies issue guidance, employers sponsoring non-grandfathered, fully-insured plans may 
continue to favor highly-compensated employees with more generous employer contributions towards the 
cost of coverage (as long as in doing so they comply with the cafeteria plan nondiscrimination rules).

New Guidance on Use of FSA and HRA Debit Cards to
Purchase Prescribed OTC Drugs 
On September 3, 2010, the IRS and the Department of the Treasury issued guidance on the PPACA 
provision that prohibits the use of a �exible spending arrangement (“FSA”) or health reimbursement 
arrangement (“HRA”) to purchase over-the-counter (“OTC”) medicines or drugs, unless the drug is 
prescribed or is insulin. In the guidance, the agencies prohibited the use of FSA and HRA debit cards for the 
purchase of all OTC medicines or drugs, even if they are prescribed. The agencies promulgated this new 
rule based on the incorrect premise that the auto-substantiation software systems (called an “IIAS”) used by 
most pharmacies is not capable of recognizing and substantiating that prescribed OTC drugs were, in fact, 
prescribed. The new rule was set to take effect on January 16, 2011. After being informed by the group 
responsible for developing IIAS standards (the Special Interest Group for IIAS Standards (“SIGIS”)) that IIASs 
can differentiate prescribed OTC drugs from non-prescribed OTC drugs, the agencies changed the rule. On 
December 22, 2010, the IRS and the Department of the Treasury published Notice 2011-5, which provides 
that FSA and HRA debit card users may continue to use their debit cards to purchase prescribed OTC drugs 
at participating pharmacies, as long as the purchaser obtains a prescription for the medicine or drug, 
presents the prescription to the pharmacist, and the pharmacist dispenses the medication and gives it a 
prescription number.  The Notice also imposes additional requirements on the pharmacy.
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Many employers who make FSA or HRA debit cards available may have previously communicated the 
agencies’ original rule to their employees. Such employers should contact their FSA or HRA claims admin-
istrator to discuss the application of this guidance and consider notifying employees that the agencies have 
reversed course and will now permit FSA or HRA debit cards to be used to purchase prescribed OTC 
medicines and drugs.

For Assistance
As always, please feel free to contact a member of the Employee Bene�ts & Executive Compensation group 
at 585-232-6500 for more information about the items discussed in this newsletter, or for assistance in 
other matters.  ■


