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IMMEDIATE ACTION REQUIRED REGARDING
COBRA PREMIUM SUBSIDY
Employers need to take immediate action to comply with the COBRA continuation coverage 
subsidy provisions included in the American Recovery and Reinvestment Act of 2009 (the 
“Act”) signed by the President on February 17, 2009.  For most employers, the effective date for 
the COBRA provisions is March 1, 2009.

Summary
Beginning with COBRA premiums due for periods of coverage that begin on or after February 
17, 2009, the Act adds a 65% premium assistance benefit for COBRA-eligible individuals whose 
COBRA eligibility results from an involuntary termination of employment of a covered employee 
during the period from September 1, 2008 through December 31, 2009 (the “Assistance 
Period”).  Most employers charge COBRA premiums on a calendar month basis, so the premium 
assistance will be applicable beginning with the premium due for coverage beginning March 1, 
2009.  Employers, particularly those who outsource their COBRA administration, will need to 
take immediate action to ensure compliance with the reduced premium payment requirement 
for assistance eligible individuals.

The premium assistance is available for up to a nine-month period and is delivered by reducing 
the assistance eligible individual’s required COBRA premium to 35% of the normally applicable 
COBRA premium, with the employer receiving the remaining 65% of the COBRA premium in the 
form of a credit against federal payroll taxes.  The timing for taking the payroll tax credit is 
complicated, because the credit cannot be taken until the employer has received the assistance 
eligible individual’s 35% payment.  The Secretary of Treasury will specify reporting require-
ments in connection with taking the credit.  Employers that “subsidize” COBRA for assistance 
eligible individuals (for example, under a severance program) may not be eligible to take the full 
payroll tax credit, based on initial informal views expressed by Treasury Department officials.  
This may warrant immediate consideration by employers of their existing COBRA subsidy 
practices.

The premium assistance benefit is not considered taxable income to the individual except in the 
case of individuals considered by the Act to be “high income” individuals—generally, adjusted 
gross income (with minor modification) of $125,000 for individual filers and $250,000 for joint 
filers.
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The Act imposes new notice requirements on employers and assistance eligible individuals, 
and the U.S. Department of Labor (“DOL”), in consultation with the Treasury and the Depart-
ment of Health and Human Services (“HHS”), is directed to issue model notices for employer 
use not later than March 19, 2009 (30 days after enactment of the Act).

Note that the Act defines COBRA continuation coverage to include State “programs” that 
provide continuation coverage comparable to federal COBRA.  Presumably this means that the 
premium assistance applies when continuation coverage is available under a State law, but not 
available under federal COBRA. We expect that further clarification of this issue will be 
provided.

ASSISTANCE ELIGIBLE INDIVIDUALS

The Act defines an “assistance eligible individual” as a COBRA qualified beneficiary who 
satisfies all of the following requirements:  (1) the qualified beneficiary is eligible for COBRA at 
any time during the Assistance Period; (2) the qualified beneficiary elects COBRA coverage; 
and (3) the COBRA qualifying event that made the qualified beneficiary eligible was the 
involuntary termination of a covered employee’s employment during the Assistance Period.  
The Act does not define “involuntary termination.”  Hopefully, the government will provide 
further guidance on this point.

Use of the COBRA-defined term “qualified beneficiary” in defining assistance eligible individu-
als means that premium assistance is available to a terminated employee’s COBRA-eligible 
family members who are COBRA qualified beneficiaries, even if the terminated employee did 
not elect COBRA. (COBRA permits any qualified beneficiary to elect COBRA coverage).  The 
use of the term “qualified beneficiary” raises the question of whether premium assistance is 
available with respect to an employee’s domestic partner if the domestic partner is not the 
employee’s dependent under federal tax law but has “COBRA-like” coverage under an employer 
plan.  It also raises the question of whether premium assistance is available with respect to a 
terminated employee’s tax dependent who is added to the employee’s COBRA coverage after 
the qualifying event (e.g., the employee gets married after electing COBRA).  Such an 
individual is not treated as a COBRA qualified beneficiary.  Initial informal views expressed by 
Treasury Department officials indicate that premium assistance may not be available to 
individuals who are not COBRA qualified beneficiaries even if they are covered through a 
qualified beneficiary’s coverage.

AMOUNT AND PERIOD OF PREMIUM ASSISTANCE

An assistance eligible individual is treated as having paid the full required COBRA premium if 
the individual pays 35% of the normally applicable COBRA premium, so the subsidy amounts to 
65% of the normal COBRA premium for the level of coverage the individual has (e.g., individual, 
individual plus one, etc.).  Premium assistance is available for COBRA premium payments due 
for periods of coverage beginning on or after February 17, 2009.  The Act provides that for this 
purpose, a period of coverage is not longer than a monthly period.  For a typical employer that 
requires COBRA premium payments on a calendar month basis, this means that premium 
assistance will be available for the premium due for the month of March 2009. 
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Premium assistance ceases to be available for months of coverage that begin on or after the 
earliest of the following dates: (1) the date that the assistance eligible individual becomes 
eligible for coverage under Medicare or any other group health plan (other than coverage that 
consists of only dental, vision, counseling or referral services, flexible spending account 
coverage, or limited on-site medical facility coverage); (2) the date that is nine months follow-
ing the first day of the first month the individual is eligible for premium assistance; or (3) the 
date following the expiration of what would have been the maximum continuation coverage 
period for the individual (assuming that the individual had elected COBRA when initially eligible 
to do so as a result of the termination of employment).  Note that the Medicare or other group 
health plan coverage termination event is triggered by eligibility for Medicare or other group 
health plan coverage, not enrollment in that other coverage.  This is different than the rule that 
allows COBRA coverage itself to be terminated prior to the expiration of the maximum COBRA 
period.  That rule requires that the individual actually have become covered under/enrolled in 
Medicare or other group health plan coverage before COBRA can be terminated early.

SPECIAL ELECTION PERIOD

Individuals who would have been assistance eligible individuals on February 17, 2009 if they 
had an election of COBRA coverage in effect on that date will be permitted to elect COBRA 
coverage during a period beginning on February 17, 2009 and ending 60 days after the 
employer (or its COBRA administrator) has provided the individual with a special COBRA 
qualifying event notice (see below under “Notice Requirements”).  For example, an employee 
involuntarily terminated on October 1, 2008 who did not elect COBRA coverage during his or 
her initial COBRA election period will have the opportunity to elect COBRA coverage during the 
new special election period.  If such an individual elects COBRA during the special election 
period, the Act provides that the COBRA coverage begins with the first period of coverage 
beginning on or after February 17, 2009.  Again, the Act provides that “period of coverage” 
means the monthly or shorter period of coverage with respect to which COBRA premiums are 
charged, so for the typical employer, this will mean that the COBRA coverage would start 
March 1, 2009.

The Act provides that the COBRA coverage period for an individual who elects coverage during 
the special election period does not extend beyond what would have been the maximum 
COBRA coverage period if the individual had elected COBRA during the initial COBRA election 
period.  The Act also provides that the period beginning on the date of the qualifying event 
(October 1, 2008 in the above example) and ending on the date the COBRA coverage begins (for 
most employers, March 1, 2009) is disregarded when determining whether the individual had a 
63-day gap in coverage for purposes of applying a pre-existing condition limitation provision in 
the group health plan.

NOTICE REQUIREMENTS

The Act provides that a plan administrator will not be considered to have satisfied the COBRA 
qualifying event notice requirements with regard to any individual who became entitled to elect 
COBRA during the Assistance Period unless the qualifying event notice contains specific 
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information set forth in the Act regarding the premium subsidy.  Of course, employers/plan 
administrators could not have included such information in qualifying event notices provided to 
individuals before the enactment of the Act, so the Act requires that such individuals (those 
whose qualifying events occurred before February 17, 2009) be provided with an additional 
notification.  This additional notification must be provided within 60 days after enactment of 
the Act—by April 18, 2009.  The U.S. Department of Labor is directed to publish model notices 
for this purpose not later than 30 days after enactment of the Act—by March 19, 2009.  The 
additional information may be incorporated into existing COBRA qualifying event notices or 
may be provided in the form of a separate document included with the normal qualifying event 
notice.  We expect that most employers, particularly those who have outsourced COBRA 
compliance, will find that using a separate supplemental document will be preferable to 
changing their existing COBRA qualifying event notices.

The Act specifies the information that must be included regarding the premium subsidy 
provisions so employers who do not want to wait for the Department of Labor model notice 
provisions can draft their own provisions.  Note that the language of the Act literally requires 
that the supplemental notice be provided to all individuals who, during the Assistance Period, 
become entitled to elect COBRA.  This would include, for example, a dependent child of an 
employee who ceased to be an eligible dependent child after September 1, 2008, and thus 
became entitled to elect COBRA, even if the employee has not experienced an involuntary 
termination.  Such a child would not be eligible for the premium subsidy, but the statutory 
language appears to require that the notice be provided to such an individual.  This would also 
mean that for all COBRA qualifying events occurring on or after February 17, 2009 and before 
January 1, 2010, the premium subsidy provisions (or separate supplemental document) would 
have to be included in the qualifying event notice.  Treasury officials have informally 
commented that this is the likely application of the Act’s notice provisions.  Note that the Act 
does not change the general rule that plan administrators may provide a single notice to 
multiple qualified beneficiaries who reside at the same address.

The Act requires an assistance eligible individual to provide written notice to the group health 
plan if the individual ceases to be assistance eligible as a result of becoming eligible for other 
group health plan coverage or Medicare.  The time and manner of such notification is to be 
specified by the Department of Labor and is one of the required pieces of information that 
must be included in the revised qualifying event notice (or separate supplemental document).  
An individual who fails to notify the group health plan of such eligibility must pay a penalty 
equal to 110% of the premium reduction amount after he or she ceased to be eligible for 
premium assistance, unless the individual shows that his or her failure was due to reasonable 
cause and not willful neglect.

REVIEW OF DENIALS OF PREMIUM ASSISTANCE

The Act provides that if a group health plan denies an individual’s request for premium assis-
tance, the Secretary of Labor (or the Secretary of Health and Human Services, if the plan is 
not subject to ERISA), in consultation with the Secretary of Treasury, will conduct an expe-
dited review upon application by the individual and make a final decision within 15 business 
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days after receiving the application.  Given the requirement to provide notice of the COBRA 
subsidy provisions to all individuals who become entitled to elect COBRA during the Assis-
tance Period, we expect that employers will be required to deny a significant number of 
requests for premium assistance.

OPTIONAL COVERAGE CHANGE ELECTION

An employer may, but is not required to, permit assistance eligible individuals to elect to enroll 
in coverage under a different plan/coverage option than the coverage the individual had at the 
time the qualifying event occurred if:  the premium for the alternative coverage does not 
exceed the premium for the coverage the individual had at the time of the qualifying event; the 
alternative coverage is coverage that is also offered to active employees at that time; and the 
alternative coverage is not coverage that provides only dental, vision, counseling or referral 
services (or a combination of such services), a flexible spending arrangement, or an on-site 
employer medical facility that provides primarily first-aid services, prevention and wellness 
care, or similar care (or a combination of such care).  If the employer decides to permit 
election changes, information regarding the option to elect alternative coverage must be 
included in the additional information included in the COBRA qualifying event notice (or 
separate supplemental document), and the individual must elect the alternative coverage not 
later than 90 days after the notice is provided.  We expect that most employers will opt not to 
offer this coverage change election to avoid any additional complexity in an already compli-
cated and time-pressured implementation schedule.  Note, however, that COBRA qualified 
beneficiaries maintain the right to make election changes during the Plan’s normal open 
enrollment period.

PAYROLL TAX CREDIT

The COBRA premium subsidy is delivered by providing the employer with a payroll tax credit 
for the 65% balance of the COBRA premium that the assistance eligible individual is not 
required to pay.  In the case of a multiemployer health plan, the plan is entitled to the payroll 
tax credit.  For employers that provide health benefits by purchasing insurance (an “insured 
plan”), the employer (or its COBRA service provider) will collect the reduced 35% COBRA 
premium from the assistance eligible individual and pay the 65% balance of the premium from 
employer funds.  The employer will then recoup the 65% balance in the form of a credit toward 
its payroll tax liability.  For employers that do not purchase insurance to provide health benefits 
(a “self-insured plan”), the employer (or its COBRA administrator) will collect the reduced 35% 
COBRA premium from the assistance eligible individual and fund benefit claims in accordance 
with the normal process used under the plan.

The Act provides that the employer (or multiemployer plan) cannot take the payroll tax credit 
until after the individual’s reduced 35% premium has been received.  This clearly refers to the 
COBRA premium payment made by the assistance eligible individual, and presumably refers to 
receipt of that amount by the employer (or the multiemployer plan).  A second provision in the 
Act provides that the employer (or multiemployer plan) cannot take the payroll tax credit until 
the date the assistance eligible individual’s “premium payment is received.”  This second 
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provision does not reference the 35% reduced premium payable by the assistance eligible 
individual and thus could be interpreted (at least for an insured plan where premium payments 
are actually sent to a carrier or HMO) to mean that the payroll credit cannot be claimed until 
the entire COBRA premium (the 65% that the employer “advances” and the 35% that the 
individual pays) is received by the carrier.  The Secretary of Treasury is to provide guidance on 
how the payroll credit is to be claimed and the reporting required.  Hopefully, that guidance will 
clarify this issue.

It also appears the employers who pay all or part of an assistance eligible employee’s COBRA 
premiums (for example, under a severance program) may actually receive less payroll tax 
credit than they would receive if they did not subsidize the COBRA premium.  For example, if 
the normal monthly COBRA premium would be $1000, but the employer’s severance program 
provides that a terminated employee is required to pay only $600 per month for the first three 
months of COBRA, it appears that the individual would be required to pay $210 (35% of $600).  
The employer would then be eligible to claim a payroll tax credit of $390 (65% of $600).  There 
may be ways for employers to restructure their current COBRA subsidy practices to avoid this 
result.  This result may not have been intended by Congress, since it would be a disincentive 
for employers who would otherwise subsidize COBRA premiums for employees in involuntary 
layoff situations.  We hope additional guidance will be provided on this issue.

LIMITED “TRANSITION” PERIOD

As explained above, for most employers, the premium assistance provisions apply beginning 
with the monthly COBRA premium due for COBRA coverage for March 2009.  The Act provides 
that if an assistance eligible individual pays the full COBRA premium for up to the second 
period of coverage for which the individual should have paid the reduced 35% COBRA 
premium, the employer may reimburse the individual for the amount of premium paid by the 
individual in excess of the reduced 35% amount or treat the excess as a credit against the 
individual’s future 35% COBRA premium payments.  The employer cannot use the credit 
method unless it is reasonable for the employer to believe that the excess amount can be used 
up within 180 days as a credit against the individual’s future 35% COBRA premium payments. 
If reimbursement is required (because the employer determines that it is not reasonable to 
believe that the credit could be used within the 180-day period), the reimbursement must be 
paid within 60 days of the date the overpayment was made by the individual or, if the employer 
makes the determination during the 180-day period that it is no longer reasonable to believe 
the credit will be used by the end of the 180-day period, within 60 days after the employer 
makes that determination.

TAXATION/WAIVER OF SUBSIDY FOR “HIGH INCOME” INDIVIDUALS

The Act provides that the COBRA premium assistance benefit (i.e., the 65% amount that the 
individual does not have to pay) is not taxable income to the individual.  However, if premium 
assistance is provided for coverage that covers a taxpayer, the taxpayer’s spouse, or any tax 
dependent of the taxpayer and the taxpayer’s “modified adjusted gross income” (“MAGI”) 
exceeds $125,000 ($250,000 in the case of a joint return), the amount of the subsidy is taxable 
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to the taxpayer.  There is a phase-in of this “recapture” if the taxpayer’s MAGI does not exceed 
$145,000 ($290,000 in the case of a joint return).  In order to avoid this recapture, these “high 
income” individuals may make a permanent election to waive the right to premium assistance 
(at the time and in the manner to be specified by the Secretary of Treasury) and must notify the 
employer (or multiemployer plan) of such election.  This “recapture” provision allows Treasury 
to recapture the subsidy in the form of additional income tax payable by the high income 
individual rather than by penalizing the employer for not knowing the income of assistance 
eligible individuals.  In order for Treasury to enforce this provision, the reporting required by 
Treasury in connection with the payroll tax credit will include the taxpayer identification 
number of assistance eligible individuals and other detailed information.

ACTION PLAN

Employers should immediately take the following steps to attempt to comply with the new 
COBRA premium subsidy provisions:

■ Compile a list of all individuals who experienced a COBRA qualifying event on or after 
September 1, 2008.  Although the premium subsidy is available only to individuals whose 
COBRA rights were triggered as a result of the involuntary termination of an employee’s 
employment, as explained above (see “Notice Requirements”), it is currently anticipated 
that notice of the premium subsidy provision will need to be provided to all individuals 
who became entitled to elect COBRA on or after September 1, 2008.

■ Determine which of the individuals on the list were involuntarily terminated and 
currently have COBRA coverage in effect (note that the Act does not define “involuntary 
termination” and an employer’s determination that an individual’s termination was 
voluntary rather than involuntary may be challenged by the individual—see “Review of 
Denials of Premium Assistance”).  This group will be eligible for premium assistance 
(i.e., the reduced 35% COBRA premium payment) beginning March 1 (earlier in the 
unlikely event that the employer charges monthly or shorter period COBRA premiums 
other than on a calendar month basis).

■ For the immediately eligible group identified in step 2, determine how to promptly 
effectuate and communicate (even without a full explanation of the premium assistance 
provisions, since the Department of Labor is unlikely to publish its model notice immedi-
ately) the reduced premium payment required for the month of March.  This will help 
avoid having to process refunds or set up a potentially complicated “credit” system for 
an assistance eligible individual who overpays.  For some employers, particularly those 
who outsource COBRA compliance, this may be a difficult task and may require suppres-
sion of COBRA payment coupons that are generated monthly.  Such employers should 
immediately contact their COBRA service providers.

■ Work with your payroll department or payroll service provider to ensure that they are 
ready to implement the payroll credit (and required information reporting) when Treasury 
issues guidance on that process.  
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■  Prepare to update your COBRA qualifying event notice or to include with your standard 
notice a supplemental document describing the COBRA premium assistance benefit.  
Consider waiting for the model notice to be published by the Department of Labor.  The 
updated notice (or standard notice with supplement) will need to be provided to the entire 
group identified in item 1 above and will need to be used on an ongoing basis for COBRA 
qualifying events that occur through December 31, 2009. 

UPDATE:  The Internal Revenue Service recently published Q&As for employers, which may 
help you better understand how to administer the COBRA premium subsidy to former employ-
ees.   The Department of Labor also updated its COBRA information to include important 
details related to the COBRA premium subsidy provisions of the Act.  We expect additional 
guidance will be issued in the coming weeks.

■ ■ ■ 

We would be happy to help you implement these new COBRA premium subsidy requirements.  
Please feel free to contact a member of the Employee Benefits and Executive Compensation 
Group if we can be of any assistance.

http://www.dol.gov/ebsa/COBRA.html
http://www.irs.gov/newsroom/article/0,,id=204708,00.html



