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IMMIGRATION ALERT
EXTENSION OF WORK AUTHORIZATION FOR F-1 STUDENTS CAUGHT IN 
THE H-1B BACKLOG
Please Deliver this Alert Notice to the Appropriate Responsible Company Personnel

U.S. Immigration has just issued a rule automatically extending work authorization for certain 
F-1 students caught in the H-1B backlog, and allowing certain other F-1 students to extend their 
work authorization for 17 months.  This is to help the students and their employers avoid an 
interruption in work authorization.  

Upon graduating, F-1 students have a one-time, one-year work authorization known as Optional 
Practical Training (OPT).  Once OPT expires those students need some other work authoriza-
tion in order to continue working.  Very often the only work authorization available is the H-1B, 
and most employees seeking an H-1B are subject to the H-1B quota.  Quota subject employees 
that are selected for one of the H-1B quota numbers cannot begin working on the H-1B before 
October 1, 2008.  Quota subject employees not selected for one of the H-1B quota numbers 
cannot again apply for one of the numbers until April 1, 2009, with the resulting H-1B not taking 
effect till October 1, 2009.  Therefore under current rules, an F-1 student with OPT expiring 
before October 1, 2008 risked having to quit work and leave the country.  The rule just issued 
by U.S. Immigration seeks to alleviate this problem in two different ways. 

First Case:  U.S. Immigration has stated that an F-1 student with OPT expiring before October 1, 
2008 will have that work authorization automatically extended till September 30, 2008 if that 
F-1 student’s H-1B petition is selected for the quota, and if the H-1B petition requested a change 
of status on behalf of the student and requested an October 1, 2008 start date.  Your company 
should file an amended H-1B petition if you did not initially seek a change of status.  U.S. 
Immigration should announce most of the people selected for the quota in the next few weeks.  
If the F-1 OPT employee with OPT expiring before October 1, 2008 is selected for the H quota, 
you should amend the employee’s Form I-9 in Section 2 to indicate expiration of work authori-
zation on September 30, 2008.

■ The F-1 student has a currently valid OPT work authorization.

■ The F-1 student has completed a Bachelors, Masters or Ph.D. in Actuarial Science, some 
area of Computer Science, Engineering, Engineering Technologies, Biological and 
Biomedical Sciences, Mathematics and Statistics, Military Sciences, Physical Sciences, 
Science Technologies, Life Sciences or Medical Science.
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■ The F-1 student is working for a U.S. employer in a job directly related to the student’s 
major area of study.

■ The F-1 student is working for or has accepted employment with a U.S. employer 
enrolled in the E-Verify program.  E-Verify is a web-based system for verifying employ-
ment eligibility of newly hired employees relating to the I-9 process.

■ The F-1 student is properly maintaining F-1 status in the United States.

■ The employer must agree to notify the F-1 employee’s school within 48 hours if the F-1 
employee leaves work prior to expiration of the 17-month period.

■ The F-1 student has to report to the school within 10 days any change in name, employer 
name and address, personal address or work status.

The 17-month work authorization extension is, of course, extremely valuable to F-1 employees 
because it could potentially allow them to continue working till September 30, 2009 or later, 
and would thus give the company a second opportunity to file an H petition where the H 
petition filed this year was not selected for the quota.  However, as noted, F-1 employees are 
only eligible for that extension if they work in one of the science occupations (known as STEM 
occupations) and their employer participates in the E-Verify program.  

A very small percentage of employers have voluntarily agreed to participate in the E-Verify 
program in the past.  Under U.S. law, employers are responsible for completing the Form I-9 in 
order to verify work authorization and identity for all employees in the United States.  The 
E-Verify program adds an additional layer of responsibility to U.S. employers requiring that, in 
addition to completing the Form I-9, they also complete the web-based E-Verify form which 
potentially results in automatic confirmation of work authorization.  However, historically the 
E-Verify database has held a variety of errors requiring additional work by employers in order 
to verify work authorization.  It is now estimated that in 93% of cases, immediate responses 
are provided by the E-Verify system.  Employers with F-1 employees that are not selected for 
the quota should contact our office to discuss the pros and cons of applying to participate in 
E-Verify in order that they may support their employee’s application to extend work authoriza-
tion for an additional 17 months.

As a general rule, we also advise that F-1 students seeking H-1B status should not leave the 
U.S. without us specifically reviewing the circumstances of their case.  Departure could result 
in the abandonment or loss of their pending H-1B work authorization.
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