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IMMIGRATION

IMMIGRATION ALERT:
Imminent Exhaustion of H-1B Quota
At current demand rates, the H-1B quota may be exhausted by the beginning of February 2011. 
If demand rates increase, the quota would be exhausted sooner. We thus recommend that 
you promptly identify any individuals requiring H-1B status who are subject to the quota 
and take steps to secure that status. We recommend that decisions to pursue the H-1B be made 
immediately and no later than January 5, 2011.  

Many U.S. employers hire foreign nationals to work in the United States in H-1B visa status,
especially recent college graduates or others coming from abroad to work in the U.S. The H-1B 
covers jobs that require at least a bachelor’s level education. Approximately 85,000 new H-1B 
visas are available per �scal year, which begins each October 1. If an H-1B case is subject 
to the quota and the quota is missed this year, such quota-subject H-1Bs would not again 
be available until October 1, 2011.

As of December 10, 2010, approximately 71,500 H-1B quota-subject petitions had been �led. 
Not all individuals are subject to the quota, including, for example, most H-1B employees 
already employed by U.S. companies. H-1B employees employed by universities or af�liated 
non-pro�t hospitals seeking employment by for-pro�t companies are likely subject to the quota.  

Prospective or current employees subject to the H-1B quota may include:
 ■ Any foreign student who is working under authorized Optional Practical Training. 

 ■ Any foreigner in or outside the U.S. who the company is considering hiring, 
                  who is not already employed in H-1B status by a for-pro�t employer.

Please keep in mind that some employees subject to the H-1B quota may be eligible for some 
other visa and thus employable irrespective of whether the quota has been exhausted.  

Please contact our of�ce to review potentially affected foreign nationals 
as soon as possible. ■

U.S. Employers of Foreign Nationals Must Now Attest 
to Compliance with the Export Administration Regulations 
and the International Traf�c in Arms Regulations
Effective December 23, 2010, the U.S. Citizenship and Immigration Services (USCIS) will require U.S.
employers seeking to sponsor a foreign national in H-1B, H-1B1 (Chile/Singapore), L-1 or O-1 status 
to certify that the employer is compliant with the Export Administration Regulations (EAR) 
and the International Traf�c in Arms Regulations (ITAR). These govern the release of controlled 
technology and technical data to foreign countries and foreign nationals. The EAR covers 
dual-use items, which are items that are predominantly commercial but have a potential defense, 
nuclear or other prohibited end-use. The ITAR covers items that are speci�cally designed 
for military use.
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Export controls relating to national security, economic interests and nonproliferation are long standing 
and presumably your organization will have previously determined whether your technologies 
or technical data are subject to such controls.  

Under the Deemed Export Rule applicable to both the EAR and ITAR, an employer that releases 
controlled technology or technical data to foreign national employees without obtaining an export license 
is deemed to have exported these items to that foreign national’s country or countries of nationality.  
Technology may be “released,” for example, through visual inspection or spoken exchanges. Restricted 
dual-use technology can include many things that appear benign such as software containing encryption 
functionality, aircraft parts, imaging equipment, fermentation and other chemical processes used 
for non-military applications that can be weaponized.  

The Deemed Export Rule does not apply to U.S. citizens, permanent residents (“green card” holders),
refugees or asylees.  Although the Deemed Export Rule applies to foreign nationals in all nonimmigrant 
categories, the new certi�cation on the visa petition addresses only foreign nationals that will be employed 
in H-1B, H-1B1, L-1 or O-1status.

Your organization will have to certify that it has reviewed the list of controlled technologies in the EAR 
and ITAR and has determined whether an export license is required to release the technology to foreign 
national employees. If an export license is required, your organization must certify that it will prevent 
access to the controlled technology by the employee until the license has been obtained. If no license 
is required, your organization will indicate that on the visa petition.

Dual-use technologies controlled by the EAR are listed in the Commerce Control List (CCL), which can 
be accessed at the following website: http://www.access.gpo.gov/bis/ear/ear_data.html#ccl. At that site, 
the CCL is listed at “Part 774 Categories 0-9.” A keyword search can be performed to determine whether 
the CCL applies. The CCL categories are as follows:

 0 = nuclear materials, facilities, and equipment (and miscellaneous items);

 1 = materials, chemicals, microorganisms, and toxins;

 2 = materials processing;

 3 = electronics;

 4 = computers;

 5 = telecommunications and information security;

 6 = sensors and lasers;

 7 = navigation and avionics;

 8 = marine; and 

 9 = propulsion systems, space vehicles, and related equipment.

The defense articles controlled by the ITAR are listed in the U.S. Munitions List (USML), which can be
accessed at the following website: http://pmddtc.state.gov/regulations_laws/itar_official.html. At that site, 
the USML is listed at “ITAR Part 121 The United States Munitions List.” A keyword search can be 
performed to determine whether the USML applies. The USML categories are as follows:
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 I �rearms, close assault weapons and combat shotguns;

 II guns and armament;

 III ammunition/ordnance;

 IV launch vehicles, guided missiles, ballistic missiles, rockets, torpedoes, bombs and mines;

 V explosives, propellants, incendiary agents, and their constituents;

 VI vessels of war and special naval equipment;

 VII tanks and military vehicles;

 VIII aircraft and associated equipment;

 IX military training equipment;

 X protective personnel equipment;

 XI military electronics;

 XII �re control, range �nder, optical and guidance and control equipment;

 XIII auxiliary military equipment;

 XIV toxicological agents and equipment and radiological equipment;

 XV spacecraft systems and associated equipment;

 XVI nuclear weapons, design and testing related items;

 XVII classi�ed articles, technical data and defense services not otherwise enumerated;

 XVIII directed energy weapons;

 XIX reserved;

 XX submersible vessels, oceanographic and associated equipment; and

 XXI miscellaneous articles (not elsewhere stated which have substantial military applicability 
              and which have been speci�cally designed or modi�ed for military purposes).

The level of restriction depends greatly on the foreign national’s home country, with the greatest controls 
for Cuba, North Korea, Iran, Sudan and Syria, and with signi�cant controls for Russia and China. Many 
technologies are controlled for all countries.  

Your organization should review its internal policies and procedures to ensure access to restricted 
technologies is secured and that any required export licenses have been obtained. Organizations 
will need to ensure that they are adequately identifying positions that involve access to controlled 
technology and that a deemed export licensing analysis is being performed as required.  

Please contact us if you have any questions regarding how this may affect your organization. ■

This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and 
should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2010 Harter Secrest & Emery LLP

ROCHESTER________________________
1600 Bausch & Lomb Place
Rochester, NY 14604-2711
585.232.6500

BUFFALO__________________________
Twelve Fountain Plaza, Suite 400
Buffalo, NY 14202-2293
716.853.1616

ALBANY__________________________
111 Washington Ave., Suite 303
Albany, NY 12210-2209
518.434.4377

NAPLES__________________________
5811 Pelican Bay Blvd., Suite 600
Naples, Florida 34108-2711
239.598.4444

3
hselaw.com


	H1B_Export_FINAL
	H1B_Export_Page1
	H1B_Export_Page2
	H1B_Export_Page3

	H1B_Export_Page2

