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SECURITIES & PRIVATE EQUITY AND VENTURE CAPITAL

Impact of the Dodd-Frank Act on Private
Investment Fund Advisers
On July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”) was 
enacted.  Dodd-Frank consists of signi�cant and sweeping regulatory reform primarily aimed at the �nancial 
sector, including private investment fund advisers.1  Dodd-Frank will impact private investment fund 
advisers by (i) requiring private investment fund advisers to register as investment advisers, (ii) limiting the 
commitments private investment fund advisers can receive from bank holding companies (commonly known 
as the “Volcker Rule”) and (iii) having the effect of limiting the pool of accredited investors pursuant to 
Regulation D of the Securities Act of 1933, as amended (the “Securities Act”).

Investment Adviser Registration
A majority of private investment fund advisers have relied on the “private adviser” exemption in Section 
203(b)(3) of the Investment Advisers Act of 1940 (the “Advisers Act”) to avoid registering as an investment 
adviser with the SEC.  Section 203(b)(3) of the Advisers Act exempts from registration private investment 
fund advisers which (i) have fewer than �fteen clients during the course of a twelve month measurement 
period, (ii) do not hold themselves out generally to the public as an investment adviser and (iii) do not act as 
an investment adviser to an investment company registered under the Investment Company Act of 1940.  
Dodd-Frank eliminates the “private adviser” exemption and requires private investment fund advisers to 
either seek a separate exemption from the Advisers Act or register as an investment adviser with the SEC.

Dodd-Frank directs the SEC to exempt from registration under the Advisers Act any adviser that solely 
advises private funds and has assets under management in the United States of less than $150 million, but 
authorizes the SEC to impose recordkeeping and reporting requirements on such advisers as the SEC 
determines necessary and appropriate.  A private investment fund adviser exempt from the Advisers Act 
may still need to register as an investment adviser in each state in which it has a business of�ce.  Dodd-
Frank prohibits a private investment fund adviser from voluntarily registering as an investment adviser under 
the Advisers Act (and thereby avoiding state regulation) if (i) it has assets under management of between 
$25 million and $100 million and (ii) is required to register, and if registered would be subject to examina-
tion, in the state(s) in which it maintains its principal place of business.  However, such an adviser may 
register with the SEC if it would otherwise be required to register with 15 or more states.

Dodd-Frank does not provide an exemption from registration for advisers to private equity funds, although 
such an exemption had been included in prior drafts of the legislation.  Dodd-Frank does, however, exempt 
from registration advisers that solely advise venture capital funds and requires the SEC to implement rules 
de�ning the term “venture capital fund.”

Recordkeeping and Reporting Requirements for Registered Advisers
to Private Funds
Dodd-Frank permits the SEC to adopt rules to require investment advisers to maintain certain records and 
make them available for SEC inspection and to �le reports for each private fund managed.  The required 
reports must include, for each private fund, a description of:

■ the amount of assets under management and use of leverage, including off-balance sheet leverage;

■ counterparty credit risk exposure of private funds;

_______________
1 Our use of the term “private investment fund adviser” is intended to include all advisers to private equity funds, hedge 
funds, venture capital funds and any other adviser not registered with the SEC that directs private pooled investment 
vehicles.



■ trading and investment positions of private funds;

■ valuation policies and practices of private funds;

■ types of assets held;

■ side arrangements or side letters;

■ trading practices; and

■ such other information that the SEC, in consultation with systemic risk regulators, determines is 
necessary and appropriate in the public interest and for the protection of investors or for the assess-
ment of systemic risk.

The Registration Process

All private investment fund advisers required to register with the SEC because of the elimination of the 
“private adviser” exemption, must register with the SEC by July 21, 2011.  While Dodd-Frank increases 
the number of private fund advisers that must register with the SEC as investment advisers and adds new 
reporting requirements, the process of SEC registration has not changed.  Investment advisers registering 
under the Advisers Act must still complete the Form ADV Parts I and II, which disclose various aspects of 
their businesses.  An investment adviser is also required to have (i) a designated chief compliance of�cer, 
(ii) policies and procedures to prevent violations of the Advisers Act, and (iii) an annual review of the 
adequacy of the �rm’s policies and procedures and the effectiveness of their implementation.  For further 
information about SEC investment adviser registration, please contact any member of our Securities 
Group or Private Equity and Venture Capital Group.

What to Do Now

A private investment fund adviser should determine whether it will be required to register with either the 
SEC or any state in which it has a business of�ce. Any member of our Securities Group or Private Equity 
Group is available to assist you in making this determination and can advise you about what you will need 
to do now to prepare for SEC or state registration.

Volcker Rule
The Volcker Rule prevents banks and bank holding companies (or any of their af�liates) from acquiring or 
retaining any equity or ownership interest in a hedge fund or private equity fund or engaging in proprietary 
trading.  The Volcker Rule also prohibits a bank or non-bank entity regulated by the Federal Reserve from 
sponsoring a hedge fund or private equity fund.

The Volcker Rule does provide a limited exemption which permits a bank to organize a private equity or 
hedge fund if the following conditions are met:

■ The bank provides bona �de trust, �duciary or investment advisory services;

■ The fund is organized and offered only in connection with providing bona �de trust, �duciary or 
investment advisory services to persons who are customers of the bank for such services;

■ The bank does not acquire or retain an ownership interest in the fund except for a de minimis invest-
ment;

■ A de minimis investment includes obtaining an ownership interest to establish the fund and provide 
the fund with initial equity for investment.  The bank is required to actively seek unaf�liated 
investors to reduce or dilute the bank’s investment in the fund.  Within one year of forming the fund, 
the bank’s ownership in the fund cannot exceed 3% of the total ownership interests of the fund and 
the bank’s total de minimis investment in private funds that it sponsors cannot exceed 3% of the 
Tier 1 capital of the bank.
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■ The bank limits its transactions with the fund;

■ The bank does not guarantee or insure the obligations or performance of the fund;

■ The bank’s name is not used by the fund for promotional purposes;

■ No director or employee of the bank may invest in the fund unless they are directly engaged in 
providing investment services to the fund; and

■ The bank provides investors with written notice that any losses the fund suffers will be borne by the 
investors of the fund and not the bank.

The Volcker Rule will go into effect on the earlier of (i) twelve months after the issuance of �nal rules by 
the Federal Reserve or (ii) two years from the date of enactment of Dodd-Frank (July 22, 2012).  Existing 
investments that banks have in hedge funds or private equity funds must be divested within two years of 
when the Volcker Rule goes into effect.  Upon application to the Federal Reserve Board, a bank may 
receive an exemption to have up to an additional �ve years to divest an existing illiquid investment.  The 
Federal Reserve Board has authority to adopt additional capital requirement rules for private equity and 
hedge fund investments held by banks during the transition period.

What to Do Now
A private investment fund adviser which provides advisory services to private funds that have remaining 
lives of more than four years should reach out to any bank holding companies that have invested in those 
private funds to determine a plan for the orderly divesture of such bank holding company’s investments or 
to determine if such bank holding company will be seeking an exemption from the Federal Reserve Board.

Revisions to Regulation D
Dodd-Frank revised Regulation D under the Securities Act by adjusting the de�nition of accredited investor 
and adding provisions to Regulation D to disqualify certain “bad actors” from offering securities pursuant 
to Rule 506 of Regulation D.  Regulation D of the Securities Act is a safe harbor from the registration 
requirements of the Securities Act that provides certainty to issuers in private offerings of securities.

Accredited Investor De�nition
The de�nition of accredited investor was adjusted to exclude the value of a natural person’s primary 
residence from the $1 million minimum net worth standard.  This rule went into effect upon the enact-
ment of Dodd-Frank on July 22, 2010.  The SEC was also given authority to further modify the minimum 
net worth standard, but the SEC is prohibited from modifying the $1 million minimum net worth threshold 
for the next four years.

Disqualifying Felons and other “Bad Actors” from Regulation D Offerings
Dodd-Frank instructs the SEC to adopt rules to prohibit a person from participating in Rule 506 offerings 
under Regulation D if such person has been convicted of a felony or misdemeanor in connection with the 
purchase or sale of a security.  Dodd-Frank further instructs the SEC to implement a “bad actor” disquali-
�cation provision in Rule 506 offerings under Regulation D to disqualify persons who are subject to 
certain types of �nal orders by a state securities commissioner or other state �nancial regulator.  Such 
�nal orders include orders barring a person from (i) associating with an entity regulated by a state 
regulator; (ii) engaging in the business of securities, insurance or banking; or (iii) engaging in savings 
associations or credit union activities.  Such �nal orders also include a �nal order based on a violation of 
any law or regulation that prohibits fraudulent, manipulative, or deceptive conduct within the 10-year 
period ending on the date of the �ling regarding the offer or sale.

These rules will go into effect no later than July 21, 2011.  It is unclear whether the SEC rules will cover 
only issuers, or whether such rules will extend to of�cers, directors or other persons associated with the 
issuer.
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What to Do Now
Private investment funds that are either currently involved in a Regulation D offering or contemplating a 
Regulation D offering should review their subscription materials to ensure that the representation regarding 
an investor’s minimum net worth excludes the value of such investor’s primary residence.  This change to 
the minimum net worth threshold by the SEC will have the practical effect of reducing the pool of eligible 
accredited investors.

Dodd-Frank leaves much of the detailed regulatory rulemaking to the SEC to complete.  We will be providing 
you with further LEGALcurrent updates in the future as the SEC adopts new rules implementing provisions 
of Dodd-Frank. ■

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of our �rm’s 
Securities Practice Group or Private Equity and Venture Capital Practice Group at 585-232-6500.
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