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Increase in Gift Tax Annual Exclusion for 2009
The annual exclusion is an exclusion from the federal gift tax (there is no New York gift tax).   
The annual exclusion allows gifts up to a certain amount to be excluded from a person’s 
taxable gifts.  For a married couple, a husband and wife can treat gifts made to third parties as 
though made one-half by each of them, which allows them to use the annual exclusion for 
each.

The annual exclusion is adjusted for inflation.  Because adjustments are made in increments of 
$1,000, the annual exclusion is not adjusted in every year.  As a result of an adjustment, the 
annual exclusion will be $13,000 in 2009.

The annual exclusion is just that, annual.  Just as important, it applies on a per donee basis.  
For example, a person could give $13,000 to an unlimited number of individuals — assuming, 
of course, an unlimited amount of funds!

One common question concerns gifts made at the end of a year.  For gifts made by check, an 
individual donee has to deposit or cash the check by the end of the calendar year in order for 
the gift to count as having been made that year.  (The rule is different for gifts to charity, 
where a check has to be postmarked by the end of the year.)

For example, if a recipient receives a check at the holidays and deposits it by December 31, 
2008, the gift counts as a 2008 gift.  If the recipient waits until January 2, 2009, the gift is 
deemed made in 2009.

Responsibilities of Trustees in Light of Turmoil in the Stock Market
The recent steep drop in the securities exchanges and the continuing volatility of the market — 
up 4.5% one day, down 5.2% the next — raise the question of a trustee’s responsibility to 
invest the assets of a trust prudently.

A trustee’s investment responsibility is defined by the governing instrument, whether a Will or 
a trust agreement.  Many times, the governing instrument is silent on those responsibilities, 
which means that a New York law — called the Prudent Investor Act — will supply the defini-
tion and rules.
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The Prudent Investor Act provides a list of factors that a trustee is meant to consider in making 
investment decisions, which include: 

■ the size of the portfolio;

■ the expected duration of the trust;

■ the nature of the fiduciary relationship (most relevant for guardianships);

■ the liquidity and distribution requirements under the Will or trust agreement;

■ general economic conditions; 

■ the possible effects of inflation or deflation;

■ the expected tax consequences of investment decisions and strategies, and of distribu-
tions of income and principal;

■ the role that each investment or course of action plays within the overall portfolio;

■ the expected total return of the portfolio (including both income and appreciation of 
principal); and

■ the needs of the beneficiaries (to the extent reasonably known to the trustee) for present 
and future distributions authorized or required by the trust.

It is a fact of investment life that some investments lose money.  The Prudent Investor Act 
recognizes this, declaring that the Act is a test of performance, not outcome.  In order to 
demonstrate that a trustee has indeed considered the factors listed in the Act, a trustee is 
supposed to reduce to writing the trustee’s considerations.

The turmoil in the stock market and the very real possibility that the U.S. economy is entering a 
recession should necessitate a reexamination of a trust’s investments at this time.  In addition, 
difficult economic conditions might have a significant impact on the needs of beneficiaries for 
income or principal.  Looking ahead, the possibility of income tax changes in 2009 — higher 
marginal rates and an increase in capital gains rates — may also prompt a reexamination of a 
portfolio once the shape of income tax changes becomes clear.

One of the premises of the Prudent Investor Act is that there is not a “one size fits all” solution 
to the issue of how to invest a trust.  So, we will not offer suggestions as to specific course of 
investment.  We suggest that trustees reexamine portfolios at this time — and document their 
analysis.   We also suggest that trustees do a further analysis if, as seems likely, there are 
changes to the federal income tax in 2009.

Looking Ahead to Federal Estate Tax Reform
The federal estate tax applies to citizens and residents.  Its reach is worldwide.  What is 
potentially subject to federal estate tax?  Essentially anything that a person owns individually, 
owns jointly, or has the right to designate the beneficiary of, such as life insurance, an annuity, 
a pension plan, or an IRA, is subject to estate tax.

Fortunately, the federal estate tax provides certain deductions and exemptions that limit its 
reach.  There is an unlimited deduction for amounts given to a spouse.  There is an unlimited 
deduction for amounts given to charity.  And there is an exemption that, for 2008, is equal to 
dispositions to someone other than a charity or a surviving spouse up to $2 million.
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Under the 2001 Tax Act, the exemption is scheduled to be $3.5 million in 2009.  Under current law, 
the federal estate tax is to be repealed for decedents dying after December 31, 2009.

The most curious portion of the 2001 Tax Act was its “sunset provision.”  The repeal of the estate 
tax is scheduled to expire on January 1, 2011, one year after the repeal becomes effective.   

One other component of the 2001 Tax Act has caused uncertainty.  Under current law effective 
to January 1, 2010, the basis for most assets changes to the value of the assets for estate tax 
purposes.  IRAs, qualified plans and annuities are the exceptions.  In effect, any appreciation in 
the value of an asset up to the owner’s death is sheltered from capital gains tax when the heirs 
or estate sells the asset.  Under a provision scheduled to take effect in 2010, there is no 
automatic change in basis.  Instead, the legal representative of an estate may allocate a certain 
amount of additional basis to a decedent’s assets.

It is universally acknowledged that the new Administration and Congress will not allow the 
estate tax to take a one-year hiatus.

During the campaign, President-elect Obama had a simple proposal for the estate tax: a per 
person exemption of $3.5 million and a tax rate of 45%.  Left unanswered were several signifi-
cant issues, such as whether assets would receive a change in basis for income tax purposes 
and whether the exemption amount would be indexed for inflation.

Of course, it is likely that Congress will have its own ideas about reform — particularly 
because the President-elect’s proposal addresses only some of the issues involved with 
reform.

Until the precise shape of reform is known, we advise that clients monitor developments.  At 
the time legislation passes, clients should review their estate planning documents — will or 
living trust and beneficiary designations — in light of reform.  In addition, clients should review 
the title to major assets, such as their real estate and investment accounts, so it is clear who 
owns what.

Time table?  If the 2001 Tax Act is any indication, we can expect legislation sometime by late 
Spring or early Summer.  You are well advised to “stay tuned.”

Extension of Tax Free Distributions to Public Charities from IRAs
The Pension Protection Act of 2006 allowed distributions from an individual retirement 
account (IRA) to public charities.  The provision permits the income tax-free distribution from 
the trustee of an IRA to most public charities of up to $100,000 per year if the owner of the 
IRA has attained the age of 701/2 at the time of the distribution and the entire distribution 
would qualify for the income tax charitable deduction.  The PPA provision was due to expire at 
the end of 2007.

One of the provisions in the financial services rescue legislation is an extension of the provi-
sion allowing tax-free distributions from IRAs to public charities.  The new date of termination 
is December 31, 2009.  The effective date of the provision is for tax years after December 31, 
2007: in other words, the extension is retroactive to the beginning of 2008.  The basic provi-
sion is not changed, e.g., only outright distributions qualify.
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Several aspects of the provision are noteworthy.  

■ The donor does not receive an income tax charitable deduction for the contribution.

■ Only a distribution by the trustee of an IRA qualifies for the exclusion from income.  If the 
owner of an IRA takes a distribution and later gives it to a public charity, the amount of 
the distribution is includible in his or her income.

■ A distribution to a support organization or a donor advised fund does not qualify for 
tax-free treatment.

■ The provision does not allow for distributions to charitable remainder trusts and to fund 
charitable gift annuities.

Medical Orders for Life-Sustaining Treatment
New York State has recently adopted for state-wide use a document called a “MOLST,” which is 
short for “Medical Orders for Life Sustaining Treatment.”  A MOLST form is a directive to an 
EMT or emergency room physician not to undertake the treatments or procedures specified in 
the form.  EMTs are trained to look for a MOLST (an easily-identifiable hot pink form) in certain 
specified areas in a home: attached to the outside of the refrigerator or in the freezer.

It is important to distinguish a MOLST from a health care proxy.  A health care proxy appoints 
an individual to make decisions in the event that a physician certifies that a patient lacks the 
capacity to give informed consent for medical decisions.  The proxy usually also indicates what 
the patient would like to have happen (or not have happen), in the event that he or she is in 
extremis.

Notwithstanding a health care proxy, absent a MOLST, if a person had an incident at home 
requiring intervention by an EMT, the EMT would undertake the extraordinary measures.

The MOLST form is relatively new and should be discussed in consultation with a person’s 
primary care physician.  Why?  There are choices involving medical treatment and care to be 
made, which are best done with the advice of a physician.

To see what choices are available with a MOLST form, a copy may be viewed at 
www.compassionandsupport.org/index.php/for_professionals/molst/molst_form.
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