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JOBS Act Seeks to Improve Access to Capital 
for Startup and Other Private Companies

On April 5, 2012, President Obama signed the Jumpstart Our Business Startups Act (the “JOBS Act”) into 
law.  The JOBS Act amends certain federal securities laws to facilitate access to the capital markets by 
startup enterprises, private investment funds and other private companies through a number of initiatives. 
Speci�cally, the JOBS Act:

■ Increases from 500 to 2,000 the shareholder threshold for registration under the Securities Exchange 
Act of 1934, as amended (the “Exchange Act”);

■ Eliminates the general solicitation and advertising prohibition for private offerings made pursuant to Rule 
506 of Regulation D;

■ Relaxes regulatory burdens and costs associated with IPOs for a new class of issuers referred to as 
“Emerging Growth Companies;” 

■ Exempts crowdfunding activities from the registration provisions of the Securities Act of 1933, as 
amended (the “Securities Act”); and

■ Raises the exemption limit for securities issued in smaller, unregistered public offerings under Regulation 
A of the Securities Act from $5 million to $50 million.

Increase in 500 Shareholder Threshold for Exchange Act Registration
The shareholder threshold for Exchange Act registration has long been a concern of private companies with 
large shareholder bases or widespread employee stock ownership.  Prior to the JOBS Act, a private 
company could inadvertently become subject to the reporting obligations of the Exchange Act if it had total 
assets of $10 million or more and 500 or more shareholders of record.  The JOBS Act makes several 
important changes to alleviate the risk of a private company inadvertently becoming subject to the reporting 
obligations of the Exchange Act.  Speci�cally, the JOBS Act amends the Exchange Act as follows:

■ Increases the shareholder threshold triggering Exchange Act registration from 500 or more shareholders 
of record to either (i) 2,000 or more shareholders of record, or to (ii) 500 or more shareholders of record 
who are not accredited investors. 

■ Issuers can exclude persons who receive securities under an employee compensation plan from the 
shareholder of record calculation if the issuance to the employee was exempt from the registration 
requirements of Section 5 of the Securities Act (such as under Rule 701 of the Securities Act, which 
relates to securities issued pursuant to compensatory bene�t plans).

■ Issuers can also exclude from the shareholder of record calculation persons who receive securities in 
crowdfunding transactions or transactions completed in reliance upon the newly expanded Regulation A 
exemption.

■ Bank holding companies may deregister and suspend reporting obligations under the Exchange Act if the 
number of shareholders of record of a particular security is less than 1,200.  Previously, for a bank 
holding company to be eligible to deregister or suspend its reporting obligations under the Exchange Act, 
the number of shareholders of record of a particular security had to be less than 300.  
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The extent to which the JOBS Act alleviates the risk of a private company inadvertently becoming subject to 
the Exchange Act will be contingent upon future Securities and Exchange Commission (“SEC”) rulemaking 
implementing these provisions.  The SEC is expected to adopt rules implementing these provisions in early 
2013.  Speci�cally of interest to many private companies will be how the SEC requires private companies to 
determine whether their shareholders of record are “accredited investors” under the Securities Act and 
whether the SEC exempts from the shareholder of record calculation shares held by a person who received 
his or her shares from an employee or from someone who received such shares in a crowdfunding 
transaction or in a newly expanded Regulation A offering.  

These changes to the Exchange Act should provide many private companies with the �exibility to stay 
private for a much longer period of time and generate a much larger shareholder base before conducting 
an IPO or otherwise becoming subject to the Exchange Act.  Depending on SEC rulemaking, such changes 
could also increase trading in private company shares on private trading networks like SecondMarket.  Also, 
the increased threshold may impact sponsors of private investment funds relying on the exemption from 
registration in Section 3(c)(7) of the Investment Company Act of 1940, as amended (the “1940 Act”), as 
such funds have typically limited themselves to 499 investors to avoid Exchange Act registration.  However, 
the increased threshold is unlikely to affect private investment funds relying on the exemption in Section 
3(c)(1) of the 1940 Act as such funds must limit themselves to 100 bene�cial owners.

Revisions to Regulation D and Rule 144A
The JOBS Act requires the SEC to amend Regulation D of the Securities Act to permit general solicitation 
and advertising for offerings made under Rule 506 of the Securities Act if the issuer takes reasonable steps 
to ensure that all purchasers in the offering are “accredited investors.”  SEC rulemaking is expected to 
provide guidance on the reasonable steps a company should take to con�rm that all purchasers are 
accredited investors.  The JOBS Act also requires the SEC to revise its exemption for the resale of securities 
under Rule 144A of the Securities Act to permit general advertising or solicitation provided the issuer 
reasonably believes the buyer is a quali�ed institutional buyer.  This required SEC rulemaking will likely call 
into question previously issued SEC guidance that relied on the SEC’s historical position that general 
solicitation and advertising were inconsistent with a claim that the offering was private.

Further, with respect to Regulation D and Rule 144A, the JOBS Act provides that any person who introduces 
potential purchasers and issuers for a Rule 506 offering will not be required to register as a broker-dealer 
with the SEC, as long as that person does not receive any compensation in connection with the purchase or 
sale of the securities, and does not possess customer funds or securities related to the offering.

These changes to the Securities Act will permit private companies to utilize the Internet and other forms of 
technology to solicit accredited investors.  Likewise, websites that connect private companies in need of 
capital with accredited investors seeking investment opportunities should be able to operate without the 
threat of broker-dealer registration, provided the website does not receive success-based compensation.  
These changes do not become effective until the SEC adopts rules implementing these provisions, which is 
expected to occur this summer.

IPO Regulatory Burdens and Costs Relaxed for Emerging Growth Companies
The JOBS Act simpli�es the initial public offering process for companies falling into a new category of 
issuers known as “Emerging Growth Companies” by easing certain regulatory disclosure requirements for 
up to �ve years.  An Emerging Growth Company is a company with annual gross revenues of less than $1 
billion during its most recent �scal year, and includes foreign private issuers.  An issuer will cease to qualify 
as an Emerging Growth Company after the earliest to occur of (i) the completion of the �scal year in which 
it has total annual gross revenues of $1 billion or more; (ii) the last day of the �scal year following the �fth 
anniversary of its IPO; (iii) its issuance of more than $1 billion in nonconvertible debt in any three-year 
period; or (iv) the date on which it is deemed to be a “large accelerated �ler” under the Exchange Act. 
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To encourage capital formation by making the IPO process more attractive to Emerging Growth Companies, 
the JOBS Act makes it easier for companies to investigate completing an IPO by permitting Emerging 
Growth Companies to:

■ “Test the waters” by allowing the company and its underwriters to communicate with potential investors
    that are “quali�ed institutional buyers” or “accredited institutional investors” before and after the initial
    �ling of a registration statement with the SEC; and

■ Submit their IPO registration statements and any amendments directly to the SEC for review on a
    con�dential basis.  This, and the ability to test the waters, allows an Emerging Growth Company to
    explore conducting an IPO without disclosing sensitive information to the public and also permits an
    Emerging Growth Company to pull an IPO prior to submitting any public �ling with the SEC.  However, at
    least 21 days before the start of any roadshow, an Emerging Growth Company must publicly �le its
    registration statement with the SEC.

In addition, to reduce the regulatory burdens of being a public company, the JOBS Act exempts Emerging 
Growth Companies from:

■ Providing three years of audited �nancial statements; instead, Emerging Growth Companies are only
    required to present two years of audited �nancial statements and any interim �nancial statements;

■ Providing auditor attestation reports pursuant to Section 404(b) of the Sarbanes-Oxley Act;

■ Including the compensation discussion and analysis section of the proxy statement and other executive
    compensation disclosures under Item 402 of Regulation S-K; instead, Emerging Growth Companies are
    permitted to provide the same level of executive compensation disclosures required for smaller reporting
    companies;

■ Including stockholder advisory votes on executive compensation and golden parachute payments at their
    annual meetings of stockholders (commonly referred to as say-on-pay votes);

■ Yet to be enacted rules under the Dodd-Frank Act, which requires companies to disclose the relationship
    between executive compensation and the �nancial performance of the company, and the ratio between
    the annual total compensation of the CEO and the median of the annual total compensation of all
    employees of the company; and

■ Any requirement adopted by the Public Company Accounting Oversight Board (“PCAOB”) for mandatory
    audit �rm rotation or for a supplemental auditor report about the audit, and the company’s �nancial
    statements.

The JOBS Act also reduces the restrictions on research reports and research analysts during an Emerging 
Growth Company’s IPO process.  Under the JOBS Act, research analysts, including those working for 
investment banks, will be able to publish research reports regarding an Emerging Growth Company before 
or during its IPO even if the investment bank is underwriting the offering.  Moreover, the JOBS Act relaxes 
restrictions of the Financial Industry Regulatory Authority (“FINRA”) that preclude research analysts from 
meeting with potential IPO investors or from participating in IPO related meetings with an Emerging Growth 
Company attended by investment banking personnel.

Given the broad de�nition of Emerging Growth Companies, it is likely that the vast majority of the issuers 
conducting IPOs will satisfy the de�nition of an Emerging Growth Company.  For this reason, the JOBS Act 
will likely change the manner in which most IPOs are conducted.  These changes will enable Emerging 
Growth Companies to solicit indications of interest from investors before incurring the substantial costs and 
burdens of preparing a registration statement and �ling it with SEC.  The reduced disclosure obligations will 
also give new Emerging Growth Companies time to prepare before becoming subject to all of the Exchange 
Act disclosure requirements.
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Crowdfunding
The JOBS Act also establishes a new registration exemption under Section 4 of the Securities Act for 
certain crowdfunding activities in which groups of people pool small individual investments in small 
businesses.  The new crowdfunding exemption allows issuers to sell unregistered securities to the public if 
the following conditions are met:

■ The total amount sold by the issuer during the preceding 12 months does not exceed $1 million;

■ The total amount sold to any single investor does not exceed the greater of $2,000 or 5% of the annual 
income or net worth of that investor, if the annual income or net worth is below $100,000, and 10% of 
the annual income or net worth of that investor (up to a cap of $100,000), if the investor’s annual 
income or net worth is $100,000 or more;

■ The issuer is a U.S. company that is not a reporting or an investment company; and

■ The offering is conducted through a broker or funding portal that complies with the provisions described 
below.

The issuer is not permitted to advertise the terms of the offering, except for notices that direct potential 
investors to a broker or funding portal.  Securities purchased pursuant to crowdfunding are subject to a one 
year holding period unless resold to the issuer, to an accredited investor, to a family member, or in a 
registered offering.  

An issuer raising money in a crowdfunding transaction must �le with the SEC and provide investors with 
fairly detailed �nancial information.  The level of �nancial detail required depends on the level of crowdfund-
ing activity undertaken by the issuer during the preceding 12 months.  For offerings that, together with all 
other crowdfunding offerings by the issuer in the past 12 months, have target offerings of $100,000 or 
less, the issuer must provide its most recent income tax returns and �nancial statements that have been 
certi�ed by a principal of the issuer.  If the target offering exceeds $100,000 but is less than $500,000, the 
issuer must provide �nancial statements that have been reviewed by an independent public accountant.  
Finally, for offerings in excess of $500,000 in the last 12 months, the issuer must provide audited �nancial 
statements.  Furthermore, an issuer raising capital in a crowdfunding transaction will be required to make 
an annual �ling with the SEC, the contents of which is to be determined by the SEC.

In addition, a person who acts as an intermediary in a crowdfunding offering must:

■ Register with the SEC as a broker or a funding portal;

■ Register with any applicable self-regulatory organization;

■ Provide disclosures required by the SEC, including disclosures related to risks and other investor 
education materials;

■ Take measures to reduce the risk of fraud;

■ Ensure that no investor exceeds the investment dollar limits;

■ Not compensate promoters, �nders, or lead generators for providing information about potential inves-
tors;

■ Make available to the SEC and potential investors any information provided by the issuers to the broker 
or funding portal, no later than 21 days prior to the date securities are �rst sold to an investor.
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The JOBS Act provides that the securities issued in crowdfunding transactions are not subject to state 
securities regulation.  In addition, the JOBS Act requires the SEC to issue a rule that disquali�es issuers, 
brokers, and funding portals from participating in the crowdfunding exemption if any such person has been 
the subject of SEC or other governmental actions.  The crowdfunding exemption cannot be utilized until the 
SEC adopts rules implementing the crowdfunding exemption, which is expected to occur in early 2013.

Exemption Limit for Small Public Offerings
The JOBS Act requires the SEC to adopt a new exemption that is similar to Regulation A under the Securi-
ties Act for public offerings of debt, equity, or convertible debt securities if the total amount of securities 
issued under this new exemption, within the past 12 months, is equal to or less than $50 million.  This is an 
increase from the previous $5 million limit.  Securities sold under this exemption (i) can be offered and sold 
publicly; and (ii) will not be considered to be restricted securities, and therefore can be immediately resold 
provided the securities are sold on a national security exchange or to a “quali�ed purchaser” (to be de�ned 
by the SEC).  Offerings under this new exemption will be subject to regulation under state securities laws, 
except where the securities are offered or sold on a national securities exchange or sold only to “quali�ed 
purchasers.”  In addition, issuers will be allowed to solicit interest in a potential offering under the new 
exemption before they �le an offering statement with the SEC.  The JOBS Act requires issuers to �le audited 
�nancial statements annually with the SEC, and authorizes the SEC to implement other investor protection 
rules, which will likely include requiring issuers to �le an offering statement and periodic disclosures with 
the SEC.  This exemption cannot be utilized until the SEC adopts rules to implement the exemption and the 
JOBS Act does not specify a date by which the SEC must issue rules to implement this exemption.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of 
our �rm’s Securities Group or Private Equity & Venture Capital Group at 585-232-6500. ■
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