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New York passes work arounds to  
limits on SALT deductions

T o use Gov. Andrew Cuo-
mo’s words, the federal 
government launched an 

“economic missile” at New 
York State in passing tax re-
form last year. Now, New 
York has fought back with its 
equivalent of a missile defense 
system: work-arounds to al-
low New Yorkers to continue 
to deduct their state and local 
taxes. 

In the budget passed last 
month, the New York legisla-
ture enacted two separate re-
gimes designed to achieve this 
result: a charitable contribu-
tion program and an optional 
payroll tax. 

In this article, I will review 
each and discuss whether tax-
payers are likely to use them 
as well as whether they would 
withstand legal challenge. 

By way of background, the 
Tax Cuts and Jobs Act, hast-
ily passed by Congress at the 
end of December, will limit 
deductions for state and local 
income and property taxes to 
$10,000 through 2025. While 
the law also increased the stan-
dard deduction, the limitation 
on the state and local tax or 
“SALT” deduction, will have 
an adverse effect on many New 
Yorkers.

Cuomo attached the SALT 
limitation as “economic civil 
war,” “devilish” and a “rape 
and pillage” on New York. He 
proposed—and the legislature 
enacted—the payroll and char-
itable contribution regime to 
allow New Yorkers to effec-
tively continue to enjoy the 
benefits of the SALT deduc-
tion. Proposals are also being 
considered to provide similar 
benefits to partners in partner-

ships. 
Of the proposals that passed, 

the optional payroll tax is on 
the firmer legal ground. 

In essence, employers are 
now permitted to opt into a 
tax regime under which they 
would pay a new New York 
tax on compensation paid to 
their employees. The employ-
ees would then receive a credit 
against their New York per-
sonal income tax based on the 
payroll tax paid by their em-
ployer. 

Employers would presum-
ably decrease the compensa-
tion paid to the employees to 
offset the cost of the payroll 
tax. This would reduce their 
federal taxable income and ef-
fectively preserve the SALT 
deduction. 

While the payroll tax may 
seem appealing at first, the 
economics are very complex. 
It is difficult to adjust wages 
in a way that fully captures the 
economic benefit of the payroll 
tax, and the computation may 
differ by employee. 

In addition, the optics may 
be unfavorable: a cut in take-
home pay may be unwelcome, 
even if it means greater af-
ter-tax income. In addition, the 
savings may not be material. 
Indeed, for taxpayers who did 
not itemize before tax reform, 
the SALT limitation actually 
would not have had any effect. 

Will employers opt in to the 
system? It is too early to real-

ly tell. One group of employ-
ees that I think will be inclined 
to consider it are professional 
corporations, such as doctors’ 
offices. These businesses have 
a lot of highly compensated 
employees who could benefit 
from the tax savings. Due to 
their smaller size, the admin-
istration and explanation may 
be easier. 

In addition to the optional 
payroll tax, New York also en-
acted a charitable contribution 
regime. 

This new regime allows in-
dividuals to contribute to state 
or local charitable funds and 
receive a credit against their 
state income or real property 
taxes. The idea is that taxpay-
ers would then claim charita-
ble contribution deductions, 
which effectively are unlimit-
ed for most taxpayers, instead 
of the state and local income 
tax deduction, which is limited 
to $10,000. 

The state has authorized two 
funds to which taxpayers can 
contribute: the Healthcare 
Charitable Account and the El-
ementary and Secondary Edu-
cational Charitable Account. 
Individuals may receive credits 
against their taxes equal to 85 
percent of the donations that 
they make to these accounts. 

In addition, the law autho-
rizes municipalities to set up 
their own charitable funds. 
The credit for contributions to 
those funds is equal to 95 per-
cent of the donation and such 
contributions would be offset 
against income tax.

The $10,000 question is 
whether this scheme will be 
respected by the IRS. While 
there is long-established law 

allowing deductions for vol-
untary contributions to the 
government, the fact that any 
contribution may reduce a 
person’s income tax liability 
draws into question whether 
they are truly voluntary. 

Tax attorneys and academ-
ics are debating whether New 
York’s proposed charitable 
contribution technique—as 
well as the proposals being 
floated in other states—actu-
ally work based on these prin-
ciples. 

Taxpayers should be cau-
tious in considering whether 
to make such contributions as 
ultimately the federal govern-
ment could disallow them and 
impose not only the tax but al-
so interest and penalties. The 
fact that the State of New York 
has approved this technique 
does not mean that it will be 
respected by the federal gov-
ernment.

Cuomo declared that federal 
tax reform constituted “eco-
nomic civil war.” New York 
has now launched its counter-
attack with the payroll tax and 
charitable contribution enact-
ments. It remains to be seen 
how Congress and/or the IRS 
will respond. Further, it is un-
clear how many corporations 
and individuals will actual-
ly take advantage of the new 
options that have been made 
available by New York State 
given the complexity and un-
certainty involved. 

There is real money at play 
here, however, so these options 
are worthy of careful consid-
eration. 
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