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EMPLOYEE BENEFITS

New IRS Guidance on Retirement Bene�ts for 
Employees on Military Leave

On January 20, 2010, the IRS issued Notice 2010-15, providing long-awaited guidance on the retirement 
plan provisions of the Heroes Earnings Assistance and Relief Tax Act of 2008 (commonly called the “HEART 
Act” or the “Heroes Act”), as well as on HEART Act rules for Roth IRA and Coverdell education savings 
account contributions of military death bene�t gratuities and the employer tax credit for military differential 
payments.

With respect to the retirement plan provisions, the Notice provides clari�cation and new information as 
follows:

■ Mandatory Death Bene�t Protections:  Pre-HEART Act law generally required that an 
employer reemploy an employee who took a qualifying military leave and returned to work within certain 
time limits, and also required that a reemployed employee be treated as if he/she had remained in active 
employment.  Following reemployment of a covered employee, the employer must provide the employer 
contributions and employer-funded bene�t accruals that the employee would have received if he/she had 
continued employment.  Under the HEART Act, effective January 1, 2007, the employer must also treat 
an employee who dies while on a qualifying military leave as if the employee had been reemployed 
immediately prior to his/her death, except that the employer does not need to provide the make-up 
contributions or bene�t accruals which would have been provided if the employee had in fact survived 
and resumed employment.

■ The IRS has con�rmed that vesting service must be credited for the period of the military leave, and 
that the employee must receive the bene�t of any accelerated vesting granted under the plan’s 
normal terms to employees who die while actively employed. 

■ Optional Death/Disability Protections:  An employer can choose to provide make-up 
contributions and bene�t accruals to an employee who dies or becomes disabled while on a qualifying 
military leave, so long as the employer treats similarly situated employees in a similar fashion, and does 
not favor highly compensated employees over non-highly compensated employees.  An employer can 
add this feature to a plan at any time on or after January 1, 2007, as long as the timing does not 
discriminate in favor of highly compensated employees.

■ Vesting credit is required for an individual who dies while on a qualifying military leave, but is optional 
for an individual who becomes disabled.  Of course, an employer who chooses to provide make-up 
bene�ts is likely to want to credit vesting as well.  The Notice con�rms that the employer is free to 
make this choice, so long as it does so on a nondiscriminatory basis.  The Notice also con�rms that 
the vesting credit will automatically qualify as nondiscriminatory if the plan provision applies on the 
same terms to both highly compensated and non-highly compensated employees.

■ When calculating contributions based on the amount of an employee’s elective deferrals or employee 
contributions, the employer generally treats the deceased/disabled participant as if the participant 
had contributed to the plan.  The amount contributed normally is based on the employee’s average 
contributions for the twelve months (or shorter period of actual employment) prior to military leave.  
Some plans may permit disabled participants to make up their elective deferrals or employee 
contributions, in which case the make-up employer contributions will be calculated based on the 
participant’s actual contributions.
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■ Differential Wage Payments:  Under the HEART Act, effective for plan years beginning on or 
after January 1, 2009, an employer’s payment of some or all of an employee’s regular wages to 
employees on military leave is considered “wages” for purposes of income tax withholding, FICA, and 
FUTA.   

■ Since many de�nitions of “compensation” for purposes of retirement plans are based on the 
Internal Revenue Code’s de�nition of wages for purposes of income tax withholding and/or FICA, 
there had been widespread concern that employers were required to incorporate military differen-
tial payments into their retirement plans’ de�nitions of compensation.  The Notice clari�es that 
including military differential pay in the “compensation” taken into account for purposes of plan 
contributions and bene�ts is optional.  The IRS also has con�rmed that this decision will not impact 
whether a plan’s de�nition of “compensation” satis�es non-discrimination rules under Section 
414(s) of the Internal Revenue Code.  However, the payments must be considered for purposes of 
calculating certain legal limits.

■ The HEART Act permits contributions and accruals based on military differential payments to be 
ignored when conducting non-discrimination testing, so long as the military differential payments 
and the associated contributions or bene�ts are provided on reasonably equivalent terms to all 
employees.  However, the Notice con�rms that the employer can opt to include the military differen-
tial pay and associated contributions and bene�ts in testing, so long as it includes all such amounts 
(not just some).  This is likely to be particularly helpful for large employer groups, which may have 
different military leave compensation policies at different divisions and different subsidiaries, and 
hence may not qualify for the exemption from testing.

■ Deemed Severance from Employment:  Effective for plan years beginning on or after 
January 1, 2009, the HEART Act provides that individuals on active duty for more than 30 days are 
considered to have “severed from employment” for purposes of determining whether those individuals 
can qualify for a distribution of elective deferrals.  The Notice clari�es that this rule is available to all 
individuals, whether or not the individual is receiving military differential pay.  An individual who takes 
such a distribution must be barred from making further elective deferrals or employee contributions for 
six months from the date of the distribution.

■ The IRS regards this provision as optional.  An employer can decide whether to allow access to 
elective deferrals under this rule or not.  Employers should bear in mind, however, that once 
granted, an access right generally cannot be taken away.  If an employer is uncertain as to whether 
it wants to offer this option, it should delay adopting the provision.  However, many plans, particu-
larly prototype plans, adopted this provision automatically.  Employers should act cautiously when 
determining whether to reverse this decision in light of the Notice’s new guidance.

■ The Notice also clari�es the interaction of this 30-day “deemed severance from employment” 
distribution option with (i) the rules governing normal distributions from the plan (e.g., to individuals 
on military leave who actually sever employment, or who qualify under another plan distribution 
rule), and (ii) quali�ed reservist distributions.  In short, the 30-day access right does not interfere 
with the exercise of a participant’s normal right to distributions, or with the taking of a quali�ed 
reservist distribution if the participant meets the requirements.  Overall, an employee can select the 
distribution option most favorable in his/her circumstances.  
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■ For example, an employee who has severed from employment could take a distribution under 

the plan’s normal rules, and would not be subject to the six-month suspension.

■ In addition, if an individual meets the requirements for a qualified reservist distribution, the 

individual can claim the benefit of the favorable tax treatment applicable to qualified reservist 

distributions and the special rollover rights that apply to those distributions, even though the 

individual would also qualify for the 30-day “deemed severed from employment” distribution.

■ Qualified Reservist Distributions:  Qualified reservist distributions were created by the 

Pension Protection Act of 2006, and originally were limited to individuals ordered or called to active 

duty after September 11, 2001 and before December 31, 2007.  The HEART Act removed the Decem-

ber 31, 2007 expiration date.

■ HEART Act Amendments:  Amendments are due by the end of the plan year beginning on or   

after January 1, 2010 (January 1, 2012 for government plans).  

■ Many plans were amended to reflect HEART Act requirements when Pension Protection Act 

amendments were made last year.  As plan providers review the Notice and as the IRS issues 

subsequent guidance, further amendments may become necessary.  

■ In addition, employers who took conservative positions with respect to one or more of the HEART 

Act provisions that the IRS has classified as optional may want to make changes on a prospective 

basis.  Hopefully, the IRS will shed some additional light on how much flexibility those employers 

have to make changes retroactively as well.

■ Qualified Reservist Distributions from Health Flexible Spending Accounts:  

Although not addressed in Notice 2010-15, the IRS previously provided guidance on qualified reservist 

distributions (“QRDs”) from health flexible spending accounts (“health FSAs”) in Notice 2008-82.  This 

Notice confirmed that employers are not required to permit QRDs from their health FSAs but may elect 

to do so if certain criteria are met.  The Notice also provided the following information: 

■ Generally, QRDs may not be made from a health FSA before an employer’s cafeteria plan is 

amended to provide for such distributions.  The cafeteria plan amendment must be prospective and 

apply uniformly to all participants in the plan.  

■ If a cafeteria plan is amended to permit QRDs, the plan should specify how the amount available as 

a QRD will be determined.  If a plan does not specifically describe how the amount available will be 

determined, then the amount available will be the amount contributed to the health FSA as of the 

date of the employee’s request for a QRD, minus any health FSA reimbursements received as of 

that date.

■ An employer must receive a copy of an employee’s order or call to active duty before a QRD may 

be paid, and the employer may rely on such order to determine if the employee’s period of duty 

satisfies the duration requirements of a QRD (i.e., if the order provides that an employee’s period of 

duty will be at least 180 days or for an indefinite period).

■ A QRD must be requested during the period beginning with the date of the employee’s order or call 

to active duty and ending on the last day of the plan year (or any applicable grace period) during 

which the order or call occurred.  Once a request for a QRD is made, the employer must pay the 

QRD within a reasonable period of time not to exceed 60 days from the date of the request.
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■ QRDs are includable in the employee’s gross income and are subject to employment taxes.  The 
employer must report the QRD as wages on the employee’s Form W-2 for the year that the distribu-
tion was made to the employee.   

Please feel free to contact a member of the Employee Bene�ts & Executive Compensation department with 
any questions, or for assistance in determining how Notice 2010-15 or 2008-82 affects your military leave 
policy.  ■
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