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EMPLOYEE BENEFITS &
EXECUTIVE COMPENSATION

New Supreme Court Case Emphasizes             
Importance of Making Sure Your Bene�t Plan 
Communications Are Accurate
On May 16, 2011, the Supreme Court decided CIGNA Corp. v. Amara, and in doing so may have signaled a 
sea change in how the federal courts will treat a bene�t plan participant who claims to have been harmed 
as a result of receiving inaccurate information about the plan.  This case emphasizes the importance of 
making sure that your bene�t plan documentation and participant communications are complete, accurate 
and even-handed.

The Facts of the Case
In 1997, CIGNA noti�ed its employees that it intended to replace their traditional pension plan formula with 
a “cash balance” formula effective January 1, 1998.  Later in 1998, CIGNA provided the employees with 
more information about the new plan bene�ts.  Under the new plan, employees would be credited with an 
initial bene�t amount (an “initial deposit” to the cash balance account) intended to represent a rough 
estimate of the value of their bene�ts under the old plan formula, as calculated by CIGNA.  Additional credits 
would be made as the employee continued to work for CIGNA and accrued additional bene�ts.  The 
employee’s plan account would also receive interest credits.

The district court concluded that CIGNA’s communications to employees regarding the new plan were 
woefully inaccurate and outright misleading.  Among other things, the district court objected to CIGNA’s 
failure to explain that employees might need to wait several years before their bene�ts under the new plan 
formula became as valuable as their bene�ts under the old formula.  As correctly stated by CIGNA, employ-
ees never would receive less than their bene�ts earned as of December 31, 1997.  However, the district 
court found that CIGNA did not explain adequately that the manner in which CIGNA calculated the “initial 
deposits” under the new formula caused a number of employees to receive “initial deposits” smaller than 
the actual value of their December 31, 1997 bene�t, and that those employees effectively would not accrue 
additional bene�ts until the new formula bene�ts credited as a result of additional service �nally moved the 
new bene�t amount past the old bene�t amount (an effect known as “wearaway”).  The notices also did not 
describe the adverse impact of other aspects of the plan changes, such as the loss of early retirement 
subsidies and the shifting of interest rate risk.  In addition, the district court concluded that CIGNA deliber-
ately limited the information available, and falsely represented that the new plan would not result in cost 
savings for CIGNA.

Having decided that employees suffered “likely harm” as a result of the misinformation provided to employ-
ees, the district court decided to reform the plan formula to enforce CIGNA’s representations about the new 
plan and to redress CIGNA’s failure to provide critical information to plan participants.  The “reformed’ plan 
formula established by the court eliminated the “wearaway” effect.  In the words of the Supreme Court, the 
district court “erased” a plan provision and substituted another.
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The Legal Background
The Employee Retirement Income Security Act of 1974, as amended (“ERISA”) requires that every 
employee bene�t plan be established and maintained pursuant to a written instrument (generally referred 
to as the “plan document”) and that the plan administrator provide employees with a “summary plan 
description” explaining the plan.  ERISA provides that the summary plan description “shall be written in a 
manner calculated to be understood by the average plan participant and shall be suf�ciently accurate and 
comprehensive to reasonably apprise such participants and bene�ciaries of their rights and obligations 
under the plan.”

Unfortunately, whether due to intent, negligence, honest misunderstanding of the terms of the plan, the 
dif�culty of summarizing a complex legal plan document in a plain-English document of manageable 
length, or some other factor, summary plan descriptions have at times wound up in con�ict with the plan 
document.  In a number of cases, federal courts have demonstrated an inclination to follow the summary 
plan description in lieu of the plan document, at least when the plaintiff provides evidence that he or she 
relied on the summary plan description and suffered harm as a result of the inaccuracies.  The technical 
issue presented to the Supreme Court was whether the district court had correctly determined that the 
employee communications could prevail over the plan document in the event of “likely harm” to employ-
ees (rather than, for example, requiring that the employees prove that they had in fact relied on the 
incorrect communications to their detriment).  However, the Supreme Court �rst addressed the question of 
when (if ever) it would be appropriate for a court to provide relief to employees by reforming the terms of 
the plan document to align with the court’s interpretation of other communications provided to employees 
regarding the plan.

The Good (and Bad) News for Employers
The employees brought suit under Section 502(a)(1)(B) of ERISA, which allows an action to recover 
bene�ts due under the terms of a plan.  The district court decided that it was empowered under Section 
502(a)(1)(B) to reform the terms of the plan in the circumstances at issue.  The Supreme Court, however, 
determined that the reformation approved by the district court was not authorized by this section of ERISA.  
In the process, the Supreme Court con�rmed, in no uncertain terms, that a summary plan description is 
only a summary of the plan document.  Unfortunately for employers, the Court also (without needing to, in 
the eyes of the concurring Justices) suggested that the district court may be able to fashion similar relief 
for the plan participants in this case, under a separate section of ERISA.

Having determined that the district court was not at liberty simply to declare that the terms of CIGNA’s 
communications overrode the terms of the plan document, the Supreme Court went on to discuss what 
possible remedies might exist to ameliorate harm caused by the provision of inaccurate information.  The 
Court concluded that although the district court could not simply award bene�ts to the plaintiffs because 
the communications failed to describe the plan accurately or because the participants had experienced 
“likely harm” as a result, the district court could consider a wide range of “equitable” remedies to make 
the plaintiffs whole to the extent they had suffered “actual harm.”

In doing so, the Court signaled its rejection of federal courts’ interpretation of previous Supreme Court 
decisions (most notably Sereboff v. Mid Atlantic Medical Services, Inc. and Great-West Life & Annuity Ins. 
Co. v. Knudson) in the context of lawsuits brought against plan �duciaries.  The previous decisions had 
emphasized that remedies traditionally enforced through “courts of law” (such as monetary damages) 
generally were not available under ERISA’s general provision authorizing equitable relief for violations of 
ERISA.  Instead, ERISA authorized only remedies traditionally available in “courts of equity,” which did not 
include monetary damages.  As a result, federal courts have rebuffed plaintiffs’ efforts to claim payments 
when those payments were not authorized under the terms of a plan document or a summary plan 
description which the court had identi�ed as overruling the plan document.
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In Amara, however, the Supreme Court chose to provide an expansive explanation of the broad discretion 
that a court of equity traditionally has possessed in the context of lawsuits brought by the bene�ciary of a 
trust, such as a plan participant, against the trust’s �duciary.  Noting that such lawsuits traditionally were 
always brought in a court of equity, the Court listed a variety of remedies that might be relevant to the 
facts of the Amara case.  The Court indicated that, so long as a plaintiff can demonstrate “actual harm,” a 
court can consider whether circumstances warrant reforming the plan document to align with misrepre-
sentations (essentially the relief originally proposed by the district court, on a different legal rationale), 
enforcing the promises made in connection with misrepresentations upon which a plaintiff has relied to 
his or her detriment (a remedy known as estoppel), surcharging the �duciary with respect to the losses 
caused by the �duciary or circumstances which would otherwise cause the �duciary’s unjust enrichment, 
or other remedies such as injunctions (including injunctions requiring monetary payments).

Lower courts may well interpret “actual harm” as a relatively low standard for plaintiffs to satisfy.  How-
ever, it remains to be seen exactly how courts will implement this standard and how expansively courts 
will exercise their discretion to fashion “equitable” remedies.  Notably, the Supreme Court did not direct 
the district court to utilize any or all of the remedies it discussed.  Instead, it remanded the case for 
further proceedings, leaving the lower courts to determine the appropriate way to resolve the situation.

Next Steps for Employers
Making sure that bene�t plan documents and communications are accurate and suf�ciently complete has 
always been a priority for responsible plan sponsors and bene�t plan administrators.  Although the 
Supreme Court held that the summary plan description does not automatically trump the plan document, 
the Amara case emphasizes that plan �duciaries may, in certain circumstances, be held responsible for 
�aws in communication materials (including summary plan descriptions, newsletters announcing changes 
in bene�t plans, enrollment presentations, and so forth) and inaccuracies in oral statements.  Accordingly, 
this is a good time to consider whether your plan’s documents and communications are up-to-date and 
accurate.  Your review should include questions such as:

■ Do your plan documents re�ect the bene�ts that the employer intends to offer?  Has the employer 
included provisions which will maximize your discretion in administering the plan and the protection 
available to plan �duciaries and to the plan in the event a dispute arises?

■ Do you have a summary plan description for all of your ERISA-governed bene�t plans (most typically 
plans providing retirement, medical, dental, disability, life/accidental death & dismemberment insur-
ance, and severance bene�ts)?

● Is your summary plan description accurate and up-to-date?  If there have been amendments since it 
was prepared, have they been re�ected in a summary of material modi�cations?

♦ Do not just assume that the summary plan description is accurate simply because it was 
provided by your insurer or your plan provider; mistakes are sometimes made when summary 
plan descriptions are generated.  Reviewing your summary plan description is essential to 
ensure any mistakes are corrected before the summary plan description is distributed - and is 
also a good way to help catch mistakes made in the drafting of the plan document used to 
prepare the summary plan description. 

● Have you provided the summary plan description to every participant and every bene�ciary of a 
deceased participant entitled to bene�ts?  Do you make sure the summary plan description is 
provided to new participants and bene�ciaries?  Have you provided summaries of material modi�ca-
tions in accordance with the legal deadlines?
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● Does your summary plan description meet the legal requirements for a summary plan description? 
Summary plan descriptions must contain speci�c information about the plan and participants’ legal 
rights.  Making sure that this information is included is the responsibility of the plan’s administrator 
(usually the employer or a committee/individual designated by the employer), not of the insurance 
company or plan document vendor.

■ Are you familiar with other sources of information about your plans (websites, brochures, video presenta-
tions, etc.)?  Are you comfortable that those sources provide accurate, consistent and up-to-date 
information about your plans?

■ If you are announcing impending changes in your bene�t plans, are you being honest with plan partici-
pants about any potentially detrimental effects?  Are you providing the information that participants need 
to understand the changes (regardless of whether changes are favorable or adverse)?

■ Are you abiding by periodic notice requirements, and making sure your notices are accurate?

■ Are quality control measures in place to ensure the accuracy of bene�t statements?

■ Do your communications adequately reserve the company’s rights to amend or terminate bene�ts in the 
future?

■ Have presentations regarding bene�ts under the plan been adequately rehearsed and reviewed for 
accuracy and completeness?  Are records kept of information conveyed during those presentations?

If you have any questions regarding this LEGALcurrents, please do not hesitate to contact any member of 
our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500. ■
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