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NEW YEAR, NEW LAW
2009 EMPLOYMENT LAW CHANGES
The past year has seen a wave (some would say a tidal wave) of significant changes in 
federal and state laws and regulations that affect employers in New York.  Many of these 
changes are effective very early in 2009.  Key effective dates and modifications are:

■ January 1, 2009 – Americans with Disabilities Act Amendments Act (ADAAA).

■ January 3, 2009 – NY Labor Law Section 203-d (Employee Personal Information).

■ January 15, 2009 – Mandatory E-Verify Use by Federal Contractors.

■ January 16, 2009 – New Regulations under the Family and Medical Leave Act (FMLA).

■ February 1, 2009 – NY Worker Adjustment and Retraining Notification Act (NY WARN)

■ February 1, 2009 – NY General Business Law Section 380-c (Background Checks).

■ February 1, 2009 – NY Labor Law Section 201-f (Posting Requirement on Convictions).

Each of these important topics is briefly addressed below.

AMERICANS WITH DISABILITIES ACT AMENDED TO EXPAND PROTECTIONS

On September 25, 2008, President Bush signed the Americans with Disabilities Act Amend-
ments Act (the “ADAAA”) into law.  Congress intended the ADAAA to reverse decisions of 
the U.S. Supreme Court that narrowly interpreted the definition of “disability” and limited the 
application of the Americans with Disabilities Act.  The ADAAA makes important changes to 
the term “disability” as well as the way that certain terms under the ADA are to be inter-
preted, with an eye toward broadening the law’s coverage.  The ADAAA is effective on 
January 1, 2009.

Most significantly, the changes under the ADAAA:

■ State that the term “disability” should be interpreted broadly.  An impairment that is 
episodic or in remission will nonetheless constitute a disability if the impairment would 
substantially limit a major life activity when active.

■ Expand the scope of the term “major life activity.”  The ADAAA adds a non-exhaustive 
definition of the term “major life activity,” which includes “caring for oneself, perform-
ing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, 
speaking, breathing, learning, reading, concentrating, thinking, communicating, working, 
. . .[and] the operation of a major bodily function.”
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■ Direct the EEOC to revise its definition of “substantially limits.”  The EEOC has defined 
a substantially limiting impairment as one that “significantly restricts” a major life 
activity.  The amendments deem this too high a standard and direct the EEOC to revise 
its regulations accordingly.  

■ Eliminate mitigating measures as a consideration in determining whether an individual 
has a disability.  Under the amendments, whether an impairment substantially limits a 
major life activity must be determined without regard to medications, equipment, 
prosthetic devices or other mitigating measures (other than ordinary eyeglasses or 
contact lenses).  

■ Expand the definition of “regarded as.”  Under the amendments, in order to receive the 
ADA’s protections, an individual only needs to show that the employer took an action 
prohibited by the ADA because of the individual’s actual or perceived mental or physi-
cal impairment, without regard to whether or not the impairment limits or is perceived 
to limit a major life activity.

As a result of these amendments, more ADA cases will likely pass initial threshold tests 
(whether an individual has a disability) and the focus will shift to liability issues (whether the 
person was actually discriminated against and whether the employer complied with its 
obligations under the ADA).  When making employment decisions, including decisions about 
reasonable accommodations, employers should assume that more employees will fall within 
the ADA’s protections.  As with other types of discrimination claims, the employer’s best 
defense will continue to be a showing that it acted in accordance with legitimate, non-
discriminatory business reasons.

FEDERAL CONTRACTORS MUST USE E-VERIFY

On November 14, 2008 the federal government published new regulations implementing an 
amendment to Executive Order 12989, in which President Bush directed all federal depart-
ments and agencies to require federal contractors and subcontractors to electronically verify 
the employment eligibility of all persons performing work in the United States under a federal 
contract.  The amendments are intended to reinforce the federal government’s policy of doing 
business with companies that have a legal workforce.  Under the new regulations, federal 
agencies must require a covered contractor or subcontractor to use the Department of 
Homeland Security’s electronic employment verification system (commonly called “E-Verify”) 
as a condition of most federal contracts that are effective on or after January 15, 2009.

E-Verify is an internet-based system that is operated in partnership with the Social Security 
Administration (SSA).  The E-Verify system allows a participating employer to check the 
work status of a new hire by electronically comparing records maintained by DHS and SSA 
with information taken from the employee’s Form I-9.  Before the amendments to the Execu-
tive Order, federal contractor participation in the E-Verify system was voluntary.

Under the new regulations, a federal contractor that is not participating in E-Verify must 
enroll in the system within 30 days of being awarded a covered contract.  In addition, within 
90 days of enrolling in E-Verify, the contractor must implement a new process for verifying 
all newly hired employees and all existing employees assigned to the contract.  The E-Verify 
participation requirement continues for the duration of the federal contract.
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REVISED REGULATIONS UNDER THE FAMILY AND MEDICAL LEAVE ACT

After nearly two years of consideration, the U.S. Department of Labor has issued revised 
regulations implementing the Family and Medical Leave Act.  The revised regulations were 
published in the Federal Register on November 17, 2008.

The revised regulations include changes intended to address legal enforcement issues raised 
by the U.S. Supreme Court and other courts, as well as respond to concerns about regulatory 
requirements that many employers have identified as problematic.  The new regulations also 
implement the two new types of military family leave created by Congress earlier this year.  
Highlights of the significant regulatory changes include:

■ New General Notice Obligations.  All covered employers (even those without eligible 
employees) must post the new general FMLA notice and include the notice in the 
employer’s employee handbook.  If the employer does not have an employee handbook, 
then the notice must be provided when the employee is hired.  These notices may be 
satisfied by an electronic posting where all employees have access to electronic 
information.

■ Revised Specific Notice Procedures.  The current optional WH-381 form (“Employer 
Response to Employee Request for FMLA Leave”) has been replaced with two new 
forms as follows:  (1) “Eligibility/Rights and Responsibilities” notice; and (2) “FMLA 
Designation” Notice.  The “eligibility” notice must be provided within five business days 
of an employee’s request, absent extenuating circumstances.  After receiving informa-
tion to determine whether the employee’s leave is protected, the employer has another 
five business days to provide the “designation” notice.  The regulations also permit 
retroactive FMLA designation where timely notice has not been provided to the 
employee, as long as the delay does not cause the employee harm or injury.

■ New Notice and Certification Forms.  The regulations also provide seven new FMLA 
notice and certification forms that are tailored for the specific type of leave requested.  
The forms also can be used to implement the new military leave provisions.

■ Consideration of Additional Medical Information.  Recognizing that an employee’s 
serious health condition may also be a disability under the ADA, the new regulations 
permit an employer to request medical information under the ADA or a paid leave or 
Workers’ Compensation program without violating the FMLA.  Employers may also 
request recertification of an open-ended medical condition every six months. 

■ FMLA Available for Inability to Work Overtime.  The new regulations clarify that an 
employee who misses overtime, due to a qualifying reason, may have the absence 
counted against his or her leave entitlement if the employee would otherwise be 
required to work.

■ Waiver of Past FMLA Claims Permitted.  In an effort to address an issue on which the 
U.S. Courts of Appeals are split, the new regulations recognize that an employee may 
settle or waive a past FMLA claim without DOL or court approval.  An individual’s 
waiver of future FMLA rights or claims is expressly prohibited.
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■ Employees Must Comply with Customary Procedures.  When an employee requests 
leave, an employer may require the employee to comply with the employer’s customary 
notice and procedural requirements, absent unusual circumstances.

■ FMLA Absences May Be Considered for Bonuses/Incentives.  As long as the 
employer’s bonus or incentive program does not discriminate against employees who 
take FMLA leave, the new regulations permit an employer to disqualify an employee 
from a bonus or incentive when an employee fails to achieve a specified, job-related 
performance goal (such as perfect attendance) due to FMLA leave.

■ New Military Family Leave Procedures Established.  The new regulations also establish 
guidelines and procedures for an employee seeking leave either to care for a covered 
service member with an injury or due to a “qualifying exigency” that arises from 
military service.

The revised regulations are effective on January 16, 2009.  

NEW REQUIREMENTS REGARDING EMPLOYEES’ PERSONAL INFORMATION

With the enactment of Section 203-d of the Labor Law, which is effective on January 3, 
2009, New York continues to strengthen its protection of employees’ personal identifying 
information.  Labor Law Section 203-d follows other legislation in recent years aimed at 
protecting individuals from identify theft, including the enactment of Section 399-dd of the 
General Business Law (limiting the collection, use, and release of a social security numbers) 
and an amendment to Section 399-h of the General Business Law (imposing obligations 
related to the disposal of records containing personal identifying information). 

Section 203-d of the Labor Law prohibits an employer, unless otherwise required by law, 
from:

■ Publicly posting or displaying an employee’s social security number;

■ Visibly printing a social security number on any identification badge or card, including 
any time card;

■ Placing a social security number in files with unrestricted access; 

■ Communicating an employee’s “personal identifying information” (including social 
security number, home address or telephone number, personal email address, Internet 
identification name or password, parent’s surname prior to marriage, or drivers’ license 
number) to the general public; or

■ Using an employee’s social security number as an identification number for purposes 
of any occupational licensing.

An employer faces a fine of up to $500 for any knowing violation.  In addition, Section 203-d 
establishes a presumption that a violation is a “knowing violation” if the employer “has not 
put in place policies or procedures to safeguard against such violation, including procedures 
to notify relevant employees of these provisions.”  As a result, to avoid triggering the 
presumption of a “knowing violation,” employers should adopt and distribute a written policy 
incorporating the requirements under Section 203-d.
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NEW YORK WARN ACT

Twenty years ago, Congress adopted the federal Worker Adjustment and Retraining Notifica-
tion Act (commonly called “WARN”), which requires employers with at least 100 employees 
to provide written notice at least 60 days before ordering either a “plant closing” or a “mass 
layoff.”  In August of this year, New York adopted its own version of WARN (the “NY WARN” 
Act) that, among other things, applies to more employers and extends the notice requirement.  
The NY WARN Act is effective on February 1, 2009.

Under the NY WARN Act, a private-sector employer with 50 or more full-time employees is 
required to provide written notice at least 90 days before ordering a mass layoff or other 
covered employment action.  The written notice must be provided to the affected employees, 
their union representatives (if any), the New York Department of Labor, and local workforce 
investment boards.  Advance written notice requirements apply to covered layoffs of as few 
as 25 full-time employees in a 30 day period.

Like federal law, the NY WARN Act permits notice of less than 90 days under certain limited 
circumstances:

■ When an employer is actively seeking capital or business that, if obtained, would avoid 
relocation or termination and the employer reasonably and in good faith believes that 
the required notice would have precluded the employer from obtaining the capital or 
business;

■ When the need for notice was not reasonably foreseeable at the time it would have 
been required;

■ When the need for notice resulted from a natural disaster; 

■ When the plant closing or mass layoff is the result of the closing of a temporary facility 
or the completion of a specific project and the affected employees were hired with the 
understanding that their employment was limited to the duration of the temporary 
facility or the specific project; or

■ When the plant closing or mass layoff constitutes a strike or lockout not intended to 
evade the notice requirement.

If any of these circumstances prevent an employer from providing the 90 days advance 
notice, then the employer must provide as much notice as is practicable and include a 
statement explaining why the notice period was reduced.  Additionally, a separate provision 
of the NY WARN Act eliminates the entire notice requirement when a mass layoff or other 
covered employment action is “necessitated by a physical calamity or an act of terrorism or 
war.”

Employees, their union representatives or local governments can sue employers for viola-
tions of the NY WARN Act, and remedies include back pay, lost benefits and attorney’s fees. 
Employers also face a civil penalty up to $500 for each day of violation.    In addition, the 
Commissioner of Labor has the authority to enforce the NY WARN Act by establishing an 
administrative procedure for claims.  If an employer can demonstrate good faith, the court or 
the Commissioner may reduce the penalty imposed, which includes not only the civil penalty, 
but also the back pay and benefits that might otherwise be awarded.
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The NY WARN Act contains many complex definitions, and differs from the federal WARN 
Act in many significant respects.  Moreover, there appear to be typographical errors, omis-
sions and drafting issues in the NY WARN Act that will require future amendment, regulatory 
clarification or judicial interpretation.  Employers in New York should consult counsel before 
implementing a plant closing, relocation or layoff that affects at least 25 employees.  

NEW BACKGROUND CHECK AND POSTING REQUIREMENTS

As part of its longstanding policy of providing work opportunities for individuals with prior 
criminal convictions who have been rehabilitated, the New York State Legislature has 
expanded employer notice and posting requirements.  Article 23-A of the New York Correc-
tion Law requires an employer to consider several factors before terminating or refusing to 
hire an individual with a prior criminal conviction.  The relevant factors include:

■ The relationship between the offense and the individual’s ability to perform the 
specific job duties;

■ The length of time elapsed since the conviction;

■ The individual’s age at the time of the offense;

■ The seriousness of the offense; and

■ Any information relevant to the individual’s rehabilitation and good conduct.

Effective February 1, 2009, all New York employers must post a copy of Article 23-A of the 
Correction Law, and any regulations.  The notice must be posted conspicuously where it can 
be accessible to employees.  Also effective February 1, 2009, employers that conduct 
background checks on employees or applicants must provide the employee or applicant with 
a copy of Article 23-A as part of the process.

If you have questions regarding how these changes might affect your organization, please 
don't hesitate to contact any member of our firm's Labor & Employment Group at 585-232-
6500.
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