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New York Appellate Court Orders Recognition of 
Same-Sex Marriages – Impact on Employee Benefits
On February 1, 2008, the Fourth Department of the New York State Appellate Court ruled that 
same-sex couples married legally outside of New York are entitled to legal recognition of their 
marriage in New York.  New York State does not currently permit same-sex couples to marry.  
While many public and private employers have already voluntarily extended health coverage and 
other employee benefits to same-sex couples, those that have not will need to consider what 
this decision means to their benefit plan eligibility rules.  The employer in the case, Monroe 
Community College (“MCC”), has announced that it will appeal the ruling to the New York Court 
of Appeals, the highest State court in New York.

COURT DECISION

Plaintiff Patricia Martinez, an employee of MCC, and her partner, Lisa Ann Golden, were legally 
married in 2004 in Ontario, Canada.  After the marriage, Martinez applied for spousal health 
care coverage for Golden under MCC’s health plan.  MCC denied the application and Martinez 
filed suit against MCC, claiming that MCC’s failure to recognize her marriage for purposes of 
her spousal health care coverage application violated the Equal Protection Clause of the New 
York State Constitution and New York’s prohibition against discrimination in compensation or 
terms and conditions of employment on the basis of sexual orientation.  A trial court dismissed 
the case, finding that the marriage was not entitled to recognition in New York State.

In a unanimous decision, the Appellate Division for the Fourth Department reversed the trial 
court, ruling that the marriage was entitled to recognition under the State’s “marriage recogni-
tion rule.”  The court also ruled that MCC’s refusal to recognize a legal same-sex marriage 
violated New York’s prohibition on discrimination on the basis of sexual orientation.

The court explained that there are two exceptions to the State’s marriage recognition rule.  One 
exception applies when the “positive law” of New York prohibits recognition of a marriage.  The 
second exception applies in the case of a marriage that falls within the “prohibitions of natural 
law.”  The court reasoned that neither exception applied in the case of a same-sex marriage.

As to the first exception, the court noted that New York had not enacted any legislation prohib-
iting the recognition of same-sex marriages validly entered into outside of New York, noting 
specifically that New York has not enacted a state law pursuant to the federal Defense of 
Marriage Act (“DOMA”) to deny full faith and credit to same-sex marriages recognized in 
another state.  Many states have enacted such laws, sometimes referred to as “mini-DOMA” 
laws.  
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As to the second exception, relating to the “prohibitions of natural law,” the court concluded 
that the natural law exception has generally been limited to marriages involving polygamy or 
incest and that same-sex marriages would not be similarly “offensive to the public sense of 
morality to a degree regarded generally with abhorrence.”

IMPACT OF RULING

In considering the impact this decision has on an employer’s benefit plans, it is important to 
note that the decision did not address the effect of the Employee Retirement Income Security 
Act of 1974, as amended (“ERISA”). 

ERISA is a federal law that applies to most private sector employee benefit plans, including 
health and other welfare benefit plans (such as life insurance and disability insurance), as well 
as retirement plans (such as 401(k) and pension plans).  ERISA does not apply to a benefit plan 
maintained by the federal government, state government or a political subdivision of state 
government, or by any “agency or instrumentality” of federal or state government.  Presum-
ably, MCC’s health plan is considered a governmental plan not covered under ERISA, so the 
Fourth Department did not need to consider ERISA.

ERISA generally supersedes any state law that “relates to” an employee benefit plan that is 
subject to ERISA.  This rule is commonly referred to as the ERISA preemption rule.  For 
purposes of the ERISA preemption rule, “state law” includes court decisions.  Whether a state 
law “relates to” an ERISA plan is determined in the normal sense of the phrase “relates to.”  
Courts generally apply the concept broadly and find that a state law that has a connection with 
or refers to ERISA plans “relates to” ERISA plans.  ERISA does not supersede a state law that 
“regulates insurance.”  Under a 2003 U.S. Supreme Court decision, in order to be considered a 
State law that “regulates insurance,” the law generally must be specifically directed toward 
entities engaged in insurance and must substantially affect the risk pooling arrangement 
between the insurer and the insured.  Under this test, it is not likely that the Fourth Department 
decision in the Martinez case would be considered a law that “regulates insurance.”

Under these principles, if the Fourth Department’s decision were interpreted to require an 
employer to permit same-sex spouses to enroll in the employer’s ERISA covered plan, the 
employer would have a good argument that the decision is superseded by ERISA, as a law that 
clearly “relates to” the employer’s ERISA plan and that does not “regulate insurance.”  This 
argument would apply whether the employer’s ERISA plan provided benefits on an insured or 
self-insured basis. 

Of course, whether a state law sufficiently “relates to” an ERISA plan and is not a law that 
regulates insurance is subject to interpretation and ultimately must be resolved by a court.  As 
noted above, for ERISA plans, we believe there is a good argument for ERISA preemption.  A 
2006 decision by the New York Court of Appeals held that ERISA preempted a law requiring 
that companies that have contracts with the City of New York valued at over $100,000 provide 
employees with domestic partners the same benefits as they provide to employees with 
spouses.  In the Matter of Council of the City of New York v. Bloomberg, 2006 N.Y. Lexis 149 
(February 14, 2006).
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As noted previously, public sector employee benefit plans are generally considered govern-
mental plans not covered by ERISA.  Therefore, the ERISA preemption rule would not apply.  
Depending on the outcome of MCC’s appeal of the Fourth Department decision, this means that 
public sector employers in New York may be required to extend spousal benefits to same-sex 
spouses legally married in another state or country.

ACTION ITEMS 

Employers whose benefit plans are not subject to ERISA should closely watch for the results 
of MCC’s appeal, as it may be necessary for those employers to take action to extend coverage 
to some same-sex spouses of employees.  Employers whose plans are subject to ERISA 
should consider the protection that ERISA preemption may offer from the application of the 
decision, even in the event the Fourth Department decision is upheld by the New York Court of 
Appeals.   Whether or not your benefit plans are covered by ERISA, you should:

■ Review your plan documents and summary plan descriptions to determine whether they 
refer to the participant’s spouse and how (or whether) the term spouse is defined.

■ For plans that provide benefits to spouses, decide whether to extend benefits to same-
sex spouses validly married in another state or country, keeping in mind the Monroe 
Community College case and the potential impact of ERISA.  You should contact your 
insurance carriers to determine whether they will permit such coverage. 

■ If you decide not to extend benefits to same-sex spouses, carefully consider whether 
your plan document and/or summary plan description need to be amended to specifically 
state that the term “spouse” does not include a same-sex spouse, even if state law 
recognizes the same-sex spouse.

■ Note that there are numerous considerations involved in implementing a same-sex 
partner benefits policy, including the federal tax consequences of providing benefits to 
same-sex partners (whether legally married or not).  Whatever the outcome on appeal of 
the Monroe Community College case, the decision will not change the tax treatment of 
benefits under the Internal Revenue Code, which follows the federal Defense of Marriage 
Act and does not recognize same-sex spouses as a spouse for tax purposes (in certain 
circumstances, a same-sex spouse may be able to qualify as an employee’s dependent 
for federal tax purposes).  We would be happy to discuss the tax considerations and the 
other issues involved in establishing a same-sex partner benefits policy with you in 
greater detail.
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