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LABOR & EMPLOYMENT

New York’s Newest Employment Laws 
In its most recent session, the New York State Legislature enacted three new laws that will affect many 
employers across the state.  These new requirements address funeral and bereavement leave, workplace 
protections for domestic workers, and requirements for worker classi�cations by contractors.

Funeral and Bereavement Leave
Effective October 29, 2010, the legislature amended the New York Civil Rights Law to expand the rights of 
same-sex partners.  Under the amendment, if an employer provides funeral or bereavement leave for the 
death of an employee‘s spouse or the child, parent or other relative of the spouse, then the employer may 
not deny such leave for the death of an employee’s same-sex committed partner or the child, parent or 
other relative of the committed partner.  The statute de�nes same-sex committed partners as “those who 
are �nancially and emotionally interdependent in a manner commonly presumed of spouses,” and provides 
no further guidance for making a determination.  

The Domestic Workers’ Bill of Rights 
On August 31, 2010, New York became the �rst state to provide sweeping protections to domestic workers 
when Governor Paterson signed the Domestic Workers’ Bill of Rights (the “Bill”).  The Governor described 
the legislation as a “landmark bill” that would “correct an historic injustice by granting those who care for 
the elderly, raise our children and clean our homes the same essential rights to which all workers should be 
entitled.”

The Bill covers all domestic workers, which are generally de�ned as persons employed in the home for the 
purpose of caring for a child, serving as a companion for a sick or elderly person, housekeeping, or other 
domestic service purpose.  Excluded from coverage are individuals working on a casual basis (such as 
babysitters), individuals employed by an employer other than the household using their services, and 
individuals related to the employer.

Effective November 29, 2010, domestic workers are entitled to receive the minimum wage, overtime pay, as 
well as one day of rest in each week.  After a year of employment with the same employer, domestic 
workers must receive three paid days off each year.  Additionally, domestic workers are now entitled to 
receive state disability bene�ts.  Finally, through the Bill's amendment of the Human Rights Law, domestic 
workers will now have legal recourse when subjected to sexual harassment or harassment based on 
gender, race, religion, or national origin.

Along with the above changes, the Bill also requires the Commissioner of Labor to prepare a report 
concerning the feasibility and practicality of allowing domestic workers to organize for collective bargaining 
purposes.  The Commissioner must also report on the best methods of providing educational and informa-
tional material for domestic employers and workers regarding employment bene�ts, tax, and insurance 
laws.

New York State Construction Industry Fair Play Act
In an effort to combat the alleged intentional misclassi�cation of construction workers as independent 
contractors, Governor Paterson signed into law the New York State Construction Industry Fair Play Act (the 
“Act”).  
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Effective October 26, 2010, any person performing services for a contractor is presumptively an employee, 
unless that person satis�es all of the criteria necessary to be either a “separate business entity” or an 
“independent contractor.”  The �rst exception to the presumptive employee rule applies to a sole proprietor, 
partnership, corporation, or other business entity only if the entity satis�es the 12 speci�c criteria set forth 
in the statute, including requirements that the entity:  

■ Have a substantial investment of capital beyond ordinary tools and equipment and a personal vehicle; 

■ Have the opportunity to gain from pro�ts and bear the risk of losses;

■ Furnish the tools and equipment necessary to provide the service; and 

■ Make its services available to the general public or the business community.

To qualify as an independent contractor, the person must satisfy all of the following criteria:  (1) the person 
must be free from control and direction in performing the service; (2) the service must be outside the “usual 
course of business” of the entity for which the service is performed; and (3) the person must be customarily 
engaged in an independently established trade, occupation, profession, or business that is similar to the 
service being performed.  If a person does not meet all criteria of the separate entity test or the independent 
contractor test, then the person must be classi�ed as an employee.

Under the Act, a contractor’s willful misclassi�cation of a person’s employment status is subject to civil and 
criminal penalties.  A �rst violation carries a civil �ne up to $2,500 per misclassi�ed employee and a 
criminal penalty of up to 30 days imprisonment or a �ne up to $50,000.  Subsequent violations subject 
contractors to a civil �ne up to $5,000 per misclassi�ed employee and a criminal penalty of up to 60 days 
imprisonment or a �ne up to $50,000.

The Act further requires contractors to post an of�cial Department of Labor notice at construction sites.  
Further, any act of retaliation by an employer against a person for exercising rights under the Act can 
subject the employer to the civil penalties described above.

If you have any questions regarding this LEGALcurrents, please do not hestitate to contact any member of 
our Labor and Employment Litigation Practice Group at 585.232.6500. ■
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