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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,

)
)
)
)
)
)
)
)

vs.
IBANGA ETUK,
Defendant.

Case No. 20-CR-100-JED

DEFENDANT’S SENTENCING MEMORANDUM
Defendant Ibanga Etuk (“Defendant”), in accordance with 18 U.S.C. § 3553(a), moves this Court
to grant the 8-level downward variance that is jointly requested in the Joint Motion for Downward Variance
(Dkt #118) and requests that this Court consider the following information in considering whether to grant
that Joint Motion and in fashioning a fair and just sentence for the Defendant.
Defendant incorporates by reference, as if fully set forth herein, the Joint Motion for Downward
Variance (Dkt #118) (hereinafter “Joint Motion”).
I.

PRESENTENCE INVESTIGATION REPORT

Supervising United States Probation Officer Sean Dooley issued a Presentence Investigation
Report (“PSR”) on June 9, 2021. Defendant has been provided a copy of that PSR and the undersigned
counsel has thoroughly discussed its contents with Defendant. Defendant has the following objections,
explanations, corrections, and/or clarifications to the PRR:
• Pg. 5, para. 4. The failure to appear was the result of a miscommunication with his lawyer;
• Pg. 8, para. 13, ln. 6. Lonnie Trecek was never Defendant’s “employer”. Defendant and Trecek had
entered into a Contract for Deed related to the building on Peoria Ave. As part of that Contract
and Defendant’s efforts to repair and renovate the building, Defendant effectively managed the
building.
• Pg. 8, para. 13, lns. 7-9. As clarification to the circumstances summarized in the PSR, the
arrangement with Mr. Trecek regarding the building was that $50,000 would be deposited into an
Arvest Bank business account of an entity owned by Defendant for use in repair and renovation
of the building. The $8000 referenced in the PSR was funds transferred by Arvest Bank for
application against delinquent mortgage payments.
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• Pg. 8, para. 16, ln. 2. None of the “companies” were created by Defendant in year 2020.
• Pg. 8, para. 16, ln. 4. Defendant did not file a “fake tax return” for any of the companies.
• Pg. 8, para. 13, ln. 6-7. Adewale Abel was involved in the scheme and is arguably an unnamed
co-conspirator.
• Pg. 9, para. 18, ln. 1.
Defendant did not “recruit” co-defendant Ojo. It was a chance meeting at
Mr. Abel’s residence.
• Pg. 9, para. 18, ln. 3.
Defendant did not file a “fake tax return” for any of the companies.
• Pg. 9, para. 18, ln. 3. The businesses used by defendant were not “fake” but rather were legitimate
registered businesses.
• Pg. 9, para. 18, ln. 4-5. Defendant did not travel to Oklahoma (or Oklahoma City) to register fake
businesses or apply for new PPP loans. Defendant and the other co-conspirators (Mssrs. Ojo and
Abel) all lived in Oklahoma and the one time that Defendant and Mr. Abel traveled to Oklahoma
City, and for purposes of paying annual fees ($25 annually) or reinstating businesses with the
Oklahoma Secretary of State.
• Pg. 10, para. 22. Defendant did not receive the $300,000 PPP loan in a lump sum from Chickasaw
Community Bank, but rather the funds were made available to Defendant by the bank upon
submission of a form, provided by the bank, at which time funds were transferred to Defendant’s
account. Much like a bank line of credit.
• Pg. 12, para. 43, ln. 6. Defendant resided in Evansville Indiana for five months, not three months.
• Pg. 13, para. 49, ln. 1. Defendant was a “paid” Minister in Nigeria, not an “unpaid” minister.
Additionally, Defendant was never “employed by Brookside Executive Suites”.
II.

APPLICATION OF SECTION 3553(A) TO SENTENCE DETERMINATION

When crafting a sentence, and in the instant matter determining whether to grant the Joint Motion,
the Court is guided by the “parsimony principle” -- that the sentence be “sufficient, but not greater than
necessary to comply with the purposes” of criminal punishment expressed in § 3553(a). United States v.
Martinez-Barragan, 545 F.3d 894, 904 (10th Cir. 2008). If fashioning an appropriate sentence, there are
no limitations on the information the Court may consider regarding the Defendant‘s background, character
and conduct. 18 U.S.C. § 3661. The “common thread” in applying the “tapestry” of sentencing factors is
the parsimony principle. United States v. Rodriguez, 527 F.3d 221, 228 (1st Cir. 2008).
IV.

SECTION 3553(a) FACTORS FOR THE COURT TO CONSIDER

The objective of the Sentencing Reform Act of 1984 was to “enhance the ability of the criminal
justice system to combat crime through an effective, fair sentencing system. To achieve an effective and
fair system, Congress sought the following” 1) honesty in sentencing; 2) to avoid disparity in sentences by
establishing reasonable uniformity in sentencing; and 3) proportionality in sentencing. (USSG Guideline
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Manual, Ch. 1 Pt. A, subpart 1(3), Basic Approach). In the instant case, and for the following reasons, a
fair sentence would be for this Court to grant the Joint Motion and fashion a sentence for the Defendant of
no more than 21 months on Count 3.
A.

Early Cooperation in Identifying His Own Criminal Conduct Constitutes Exceptional Efforts
Which Weigh in Favor of Granting the Joint Motion and
Applying the 8-Level Downward Variance.
Defendant provided early cooperation with the Government to assist in a) identifying PPP funds

that he either fraudulently obtained or attempted to obtain and b) identifying or confirming the scheme that
Defendant undertook to commit bank fraud.
B.

Lack of Any Criminal History Weighs in Favor of Granting the Joint Motion and
Applying the 8-Level Downward Variance.

Defendant is a first-time offender. The conduct of Defendant in this criminal case is aberrant and
warrants consideration by this Court of the agreed 8-level variance as requested in the Joint Motion.
Before this case, Defendant had no negative contacts with law enforcement. Defendant has no history of
violence, and this offense conduct does not involve violence or threats of violence. Defendant has no issues
with abuse of controlled substances or alcohol. Defendant’s lack of criminal history significantly reduces
the risk of Defendant reoffending or otherwise threatening public safety. Prior to the instant offenses,
Defendant was in the process of buying and remodeling a building on Peoria Avenue that has the capacity
to become a multi-tenant commercial building that would generate significant income to Defendant and his
family. Defendant does not pose a threat to the public and would be justly punished, sufficiently deterred,
and adequately rehabilitated by a sentence of 21 months which would involve this Court granting the Joint
Motion for Downward Variance of 8-levels to the USSG range of 21-27 months.
C.
Defendant is a Devoted Father of Three Minor Children and Long-Term Incarceration
Would Have Extraordinary Adverse Effect on Innocent Children Which Weighs in Favor of
Granting the Joint Motion and Applying the 8-Level Downward Variance.
Defendant is a husband and a father of three children, all under the ages of 5 years. Defendant is
married to Teosha Etuk.

In the instant case, Defendant’s long-term incarceration would have an
3
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extraordinary adverse effect on his three minor children that rely heavily upon him for support, love, and
care.

Defendant understands that his own actions have put him in this situation, but he pleads with this

Court to provide him the opportunity to discharge from custody as soon as possible and continue to provide
the necessary support and care to his minor children. A sentence of no more than 21 months on Count 3
will more than adequately punish Defendant. For the sake of his family, and especially his children,
Defendant seeks compassion from this Court.
D.

Other Factors Weighing in Favor of Granting the Joint Motion and
Applying the 8-Level Downward Variance.
1.

Actual Loss vs. Intended Loss.

Generally, the loss is the amount of money or property of which the alleged victim has been
deprived. However, the USSG has narrowed the definition, drawing a distinction between the greater of
actual loss or intended loss. (See USSG § 2B1.1, Application Note 3). As noted in paragraph 22 of the
PSR, the victim of the $300,000 loan, Chickasaw Community Bank, suffered an actual loss of $168,000.00.
(See USSG § 2B1.1, Application Note 3(A)(i)). Applying a $168,000 loss amount instead of a $300,000
loss would reduce the USSG calculation by 2 points. See USSG § 2B1.1(b)(F).
2.

Victim of Aggravated Identity Theft.

The “victim” associated with Defendant’s conviction for Aggravated Identity Theft (Count 7) was
Adewale Abel, an individual that was involved with Defendant in the PPP fraud scheme but not charged
by the Government. According to Defendant, Mr. Abel was present and aware when his name was listed
as an “employee” of one or more of Defendant’s entities. Further, Defendant also asserts that Mr. Abel
was involved in the production of the payroll records for the various companies. The Court should
consider this information when sentencing Defendant on the Aggravated Identity Theft (Count 7).
3.

Defendant Has Been Heavily Involved in Christian Ministry While Incarcerated

Since being placed in the David L. Moss Jail, approximately 4 months ago, Defendant has involved
himself in Christian ministry, leading prayer, and bible studies. Defendant has received congratulations
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from detention officers for his efforts to change the morale of other inmates and has been congratulated by
a Jail Chaplain for such efforts. Defendant is trained in Christian ministry, having ministered in Nigeria,
in 2011 attended ministry training in Evansville, Indiana, attended Oral Roberts University from 2015 to
2018, received training at Victory Bible College in Tulsa, having lead numerous independent Bible studies
and having begun efforts to start his own church prior to the instant offense.
4.

Defendant Has Consented to Removal from the United States

In the PSR at paragraph 17, page 13, Defendant consented to his removal from the United States.
More specifically, Defendant consented that “[i]f the DHS files a Notice to Appear or other administrative
charging document against the defendant, the defendant agrees to request an expedited removal hearing and
consent to removal. The defendant acknowledges that by consenting to removal, the defendant will be
immediately removed from the United States upon the completion of any period of incarceration. The
defendant knowingly waives any and all rights to appeal, reopen, reconsider, or otherwise challenge this
removal.” This consent to removal will be certain to serve as additional punishment and a deterrent.
E.

The Totality of Defendant’s Circumstances Weighs in Favor of a Downward Variance.
This Court should weigh all the foregoing factors as a group, grant the Joint Motion, and grant

Defendant an 8-level downward variance from the advisory guideline imprisonment range of 51-63 months
(Level 24) as set forth at paragraph 54 of the PSR down to a range of 21-27 months (Level 16). In U.S. v.
Rodriguez, 527 F.3d at 228, the court opined that a “district court should not evaluate a request for a variant
sentence piecemeal, examining each section 3553 (a) factor in isolation, but should instead consider all the
relevant factors as a group and strive to construct a sentence that is minimally sufficient to achieve the
broad goals of sentencing.”
V.

OUTCOMES OF SIMILAR CASES IN NORTHERN DISTRICT

The undersigned counsel has researched the outcomes of similar PPP fraud cases prosecuted by the
Government in this jurisdiction and has found the following:
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Name
Rafael Maturino
Benjamin Hayford
Adam James

VI.

Court / Case No. /
Date of Sentencing
N.D. OK/4:20-crCVE/6-2-21
N.D. OK/4:20-cr88-CVE/12-7-20
N.D. OK/4:20-crCVE/ Plead Guilty
on 6-22-21

Allegations

Loss

PPP Loan

$97,800 received

PPP Loan
PPP Loan

Sentence

12 mos.
and 1 day
$4.47M sought, but none 24 mos.
received
Received $125,900
Plea
Agrmt.
calls for
24 mos.

PLEA OF GUILTY AVOIDED COMPLICATED TRIAL

This matter was one involving complex evidence and issues and, among many other witnesses,
would have resulted in numerous persons from the banking industry having to testify. Defense counsel
submits that the evidence would have been voluminous and tedious to introduce to a jury. As a result of
negotiating the instant Plea Agreement, Defendant has negated the need for the Government to present a
complicated, costly, and lengthy trial against him.
VI.

DEFENDANT’S STATEMENT UNDER RULE 32(I)(4)

Defendant’s statement to this court is attached hereto as Exhibit “A”. It is also likely that
Defendant will want to make an additional statement to this court during sentencing.
VII.

LETTERS OF SUPPORT

Defendant anticipates that letters of support from persons important to Defendant will be delivered
to Officer Sean Dooley for production to this Court prior to sentencing. The Court should note that
Defendant’s only family member within the United States is his wife, a co-defendant in this case.
VIII.

SENTENCING OPTIONS

The total of Defendant’s criminal behavior is limited to this action. One series of ill-advised actions
in a life spanning more than 41 years. There is nothing that anyone can point to that would indicate that
Defendant will not function as a contributing member of society, in the United States, or abroad, following
a complete resolution of this case and incarceration. Simply put, a sentence to confinement on Count 3
6
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within the advisory guideline range of 51 to 63 months will serve no purpose other than as a retribution which is specifically prohibited in our jurisprudence. Defendant implores this Court to consider that he
poses no threat to the public and would be justly punished, sufficiently deterred, and adequately
rehabilitated by a sentence on Count 3 of no more than 21 months. Consequently, Defendant requests that
this Court grant the Joint Motion and apply the 8-level reduction from USSG level 24 to level 16.
In the Plea Agreement, at page 14, last sentence, Mr. Steve Stidham, who was counsel for
Defendant until shortly after Defendant plea of guilty, negotiated that “[t]his plea agreement does not
preclude the defendant from arguing that 18 U.S.C. § 1028A(b)(4) permits the Court to impose concurrent
sentences for Counts Three and Seven, or the government from arguing that 18 U.S.C. § 1028A(b)(4)
requires that those sentences be run consecutively.” Accordingly, and in light of this reservation of
argument, the foregoing information relating to Defendant and the circumstances surrounding the
Aggravated Identity Theft count, i.e., the alleged victim is an unnamed co-conspirator, Defendant implores
this Court to exercise all discretion available to it at sentencing and to grant Defendant concurrent time on
Counts Three and Seven.
Pursuant to 18 U.S.C. § 3553(b), this Court “may depart downward from the guidelines … if it
finds that there exist mitigating circumstances of a kind, or to a degree, not adequately taken into
consideration by the sentencing commission in formulating the guidelines.” Id at 1494-95.

The

circumstances outlined above, including the sentences of other like-charged defendants, present this Court
with a scenario that is not fully taken into consideration in the advisory guideline range of 51 to 63 months.
Thus, the Court should grant the Joint Motion (Dkt# 118), requesting an 8-level reduction from level 24 to
level 16. Considering the totality of the circumstances, including the sentences of other like-charged
defendants and the issue with the identity of the alleged victim of Count 7, Defendant requests that this
Court fashion a fair and just sentence that is no more than 21 months on Count 3 and run any time on
County 7 as concurrent time. Further, Defendant requests that this Court recommend that he be sentenced
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to a federal prison that is close to Tulsa, Oklahoma.
Respectfully Submitted,

/s/ Eric W. Stall
Eric W. Stall, OBA #13886
2021 S. Lewis Ave., Suite 520
Tulsa, Oklahoma 74104
Telephone: (918) 574-2191
Direct Line: (918) 574-2191
Fax: (918) 743-1002
Email: estall@swabstall.com
Counsel for Defendant Ibanga Etuk

CERTIFICATE OF SERVICE
I hereby certify that on the 24th day of June 2021, I electronically transmitted the foregoing
document to the Clerk of Court using the ECF System for filing and transmittal of Notice of
Electronic Filing to the ECF registrants entitled to notice.

/s/ Eric W. Stall
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