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SECURITIES AND EXECUTIVE COMPENSATION

Preparing for the 2010 Proxy Season

Public companies preparing for their 2010 annual meetings should be aware of new proxy disclosure and 
corporate governance requirements.  The new proxy disclosure and corporate governance requirements 
generally will be effective for all proxy statements and annual reports filed, and for all registration state-
ments declared effective, on or after February 28, 2010.  In this LEGALcurrents® we discuss the changes 
in proxy disclosure and corporate governance and the actions that companies should take now to prepare 
for the 2010 proxy season.

Executive Compensation Disclosure
The Securities and Exchange Commission (the “SEC”) adopted enhanced and additional executive and 
director compensation disclosure requirements on December 16, 2009 that will apply to proxy statements 
and other filings with the SEC made on or after February 28, 2010.  The full text of the final rules is 
available at http://www.sec.gov/rules/final/2009/33-9089.pdf.

Risk Disclosure
In addition to the current executive compensation disclosure requirements, the SEC believes that, in certain 
circumstances, it is important for a company to provide disclosure of its broader compensation policies to 
help investors identify whether the company has established compensation policies that are likely to expose 
it to material risk.  Under the new SEC rules, to the extent that risks arising from a company’s compensation 
policies are “reasonably likely to have a material adverse effect” on the company, a company is required to 
include a discussion of its compensation policies and practices for all employees, including non-executive 
officers, as such policies relate to the company’s risk management practices or risk-taking incentives.  

The new SEC rules contain a non-exclusive list of situations where compensation policies may have the 
potential to raise material risks to a company as well as examples of the issues that a company may need 
to address if it determines disclosure is required.  The “reasonably likely to have a material adverse effect” 
standard permits a company to consider whether the presence of controls and other policies (whether 
implemented through other compensation structures or through other procedures) that mitigate the effects 
of a particular compensation arrangement on risk-taking activities reduce risk to a level not requiring 
disclosure.  This risk disclosure is a separate item and is not included as part of the CD&A.  This disclosure 
is also not required for smaller reporting companies.

Compensation Consultants
In an effort to allow investors to assess better the potential conflicts of interest that a compensation 
consultant may have in providing executive and director compensation services, the new SEC rules require 
disclosure regarding the fees paid to compensation consultants in certain circumstances.  

If the board or compensation committee retained a compensation consultant to provide executive and 
director compensation services and the consultant (or its affiliates) also provided additional services to the 
company (e.g., benefits administration, human resources consulting or actuarial services) in an amount in 
excess of $120,000 during the fiscal year, a company is required to disclose both the aggregate fees paid 
for executive and director compensation services and the aggregate fees paid for such additional services.  
The company must also disclose whether the decision to engage the compensation consultant (or its 
affiliates) for the additional services was made or recommended by management, and whether the compen-
sation committee or the board approved such additional services.
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If the board or compensation committee did not retain a compensation consultant to provide executive 
and director compensation services, but a compensation consultant was retained by management and the 
consultant (or its af�liates) also provided additional services to the company in an amount in excess of 
$120,000 during the �scal year, the company is required to disclose the aggregate fees paid for executive 
and director compensation services and the aggregate fees paid for additional services.

This enhanced disclosure is not required if both the board and management each have their own consul-
tant, regardless of the scope or nature of the consulting services.  Additionally, this disclosure is not 
required if the compensation consultant’s role is limited to consulting on broad-based plans that do not 
discriminate in favor of executives and directors, or if the consultant’s services are limited to providing 
information that is either not customized for the company or is customized based on parameters not 
developed by the consultant and about which the consultant does not provide advice.

Equity Award Reporting
The new SEC rules change the reporting of stock awards and option awards in the Summary Compensa-
tion Table (“SCT”) and Director Compensation Table (“DCT”).  The new SEC rules reinstate the equity 
valuation disclosure requirements initially adopted by the SEC on August 29, 2006 by requiring a 
company to disclose the aggregate grant date fair value of stock awards and option awards in the SCT 
and the DCT, instead of requiring disclosure of the dollar amount recognized for �nancial statement 
reporting purposes.  The new SEC rules require the reporting of equity awards in the �scal year during 
which they are granted, even if the awards are for services performed in a prior �scal year.

The new SEC rules also contain a special rule for performance-based equity awards.  The value of 
performance-based equity awards that is disclosed in the SCT and DCT is based on the probable 
outcome of the performance conditions as of the grant date.  While tabular disclosure of the maximum 
possible value of the award is not required, the maximum possible award value is required to be reported 
in a footnote to either the SCT or DCT, as applicable.

Companies with a �scal year ending on or after December 20, 2009 are required to calculate the value of 
equity awards for the 2009 �scal year under these rules.  In addition, the value of equity awards granted 
during the 2007 and 2008 �scal years must also be recalculated under these rules to re�ect the aggre-
gate grant date fair value of such awards.  However, companies are not required to adjust their named 
executive of�cers for prior years based on this recalculation.

Disclosure Regarding the Board of Directors
Director Quali�cations
In an effort to provide investors with more meaningful disclosure as to whether a director or director 
nominee is appropriate for a particular company, the new SEC rules require enhanced disclosure regard-
ing the quali�cations of each director and director nominee.

For each director and director nominee, companies are required to supplement their current disclosure by 
disclosing the particular experience, quali�cations, attributes or skills that led to the conclusion that such 
person should serve as a director.  In addition, companies are required to expand their disclosure of the 
business experience of directors and director nominees by disclosing all other public company director-
ships currently held, or held at any time within the prior �ve years, even if such directorship is not held at 
the time of the �ling.  The new SEC rules also extend the time period for disclosure of prior legal proceed-
ings involving directors, director nominees and executive of�cers from �ve years to ten years.  The 
disclosure regarding prior legal proceedings was also expanded to include involvement in mail or wire 
fraud in connection with any business entity, proceedings based on federal or state securities, commodi-
ties, banking or insurance laws and regulations or any settlement to such actions and disciplinary 
sanctions or orders imposed by a stock, commodities or derivatives exchange or other self-regulatory 
organization.
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Board Leadership
The new SEC rules require companies to describe the board’s leadership structure, including whether and 
why the company has chosen to combine or separate the board chairman and chief executive of�cer 
positions and why this leadership structure is the most appropriate structure for the company.  In 
situations where the board chairman and chief executive of�cer positions are combined and a lead 
independent director is designated to chair meetings of independent directors, the company must also 
disclose whether and why the company has a lead independent director and the speci�c role the lead 
independent director plays in the leadership of the company.

Risk Oversight
Acknowledging that risk oversight is a core competency of the board of directors, the new SEC rules 
require disclosure regarding the board’s role in risk oversight.  The new SEC rules require disclosure 
regarding how a company perceives the role of its board and the relationship between the board and 
senior management in managing the material risks facing the company.  Companies have the �exibility to 
describe how the board administers its risk oversight function (e.g., through the board or through a 
separate committee).  Where relevant, a company may consider disclosing whether the individuals who 
supervise the day-to-day risk management responsibilities report directly to the board, to a board 
committee or how the board or committee otherwise receives information from such individuals. 

Board Diversity
The new SEC rules require disclosure regarding whether and how diversity is considered in the director 
nomination process.  Disclosure is also required regarding whether the board of directors or the 
nominating committee has a policy regarding the consideration of diversity in identifying director nominees 
and the implementation and effectiveness of such policy.  In recognition of the fact that companies de�ne 
diversity in various ways, the �nal rules do not provide a de�nition of diversity.  Instead, companies are 
allowed to de�ne diversity as they consider appropriate for purposes of this disclosure requirement.

Changes to Proxy Voting and Reporting
Broker Non-Votes
In July of 2009, the SEC approved amendments to New York Stock Exchange (“NYSE”) Rule 452 and the 
corresponding section of the NYSE Listed Company Manual to eliminate broker discretionary voting in all 
director elections, whether contested or not.  Brokers are no longer able to vote shares they hold on behalf 
of bene�cial owners in director elections, absent instructions from the bene�cial owner.  Because Rule 452 
applies to brokers, it will impact not only issuers listed on the NYSE, but also issuers listed on other 
exchanges such as NASDAQ. 

For more information regarding this rule change, please refer to HSE’s previous LEGALcurrents® article at 
http://www.hselaw.com/images/pdf/articles/sec%20eliminates%20broker%20discretionary%20votes.pdf 

Reporting Voting Results 
The SEC adopted new rules that will require companies to report shareholder voting results from the 
annual meeting on Form 8-K.  A new Item 5.07 has been added to Form 8-K that requires companies to 
disclose on the form the results of a shareholder vote and to have that information �led within four 
business days after the end of the meeting at which the vote was held.  Accordingly, shareholder voting 
results will no longer need to be reported on Form 10-K or Form 10-Q.  If a company is unable to obtain 
the de�nitive voting results from the annual meeting within four business days, companies will be required 
to �le the preliminary voting results within four business days and �le an amended Form 8-K within four 
business days after the �nal voting results are known.
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The SEC approved the following changes to the NYSE corporate governance listing standards that are 
effective on January 1, 2010:

■ Eliminate each of the NYSE’s disclosure requirements that overlap with Item 407 of Regulation S-K (the 
SEC’s disclosure requirements regarding corporate governance) and incorporate directly into Section 
303A of the NYSE Listed Company Manual the applicable requirements of Item 407 of Regulation S-K.

■ Eliminate the requirement that a listed company provide print copies of its board committee charters to 
shareholders upon request if the charters are posted on the company’s website.

■ Permit a listed company to disclose solely on its website certain disclosures required to be made in the 
company’s proxy statement or annual report.  Such disclosures include contributions by the listed 
company to tax exempt organizations, executive sessions of non-management or independent 
directors; and simultaneous service of an audit committee member on the audit committee of more 
than three public companies.

■ Eliminate the requirement that a listed company disclose in its annual report that its chief executive 
of�cer �led the certi�cation regarding corporate governance required by the NYSE.  

■ Require the chief executive of�cer to provide written notice to the NYSE when an executive of�cer 
becomes aware of any non-compliance with the listing standards.

■ Permit a listed company to hold regular executive sessions of independent directors as an alternative to 
the sessions of non-management directors currently required.

Status of Proxy Access
On May 20, 2009, the SEC proposed a series of rule amendments that would require companies to 
include shareholder director nominees in company proxy materials if certain conditions were met.  The 
SEC postponed taking any action on these proposals until sometime in 2010.  Therefore, the SEC’s 
shareholder access proposal will not affect the 2010 proxy season.

Status of “Say-on-Pay”
In 2009, a multitude of corporate governance and executive compensation reform bills were proposed in 
both houses of Congress (e.g., Corporate and Financial Institution Compensation Fairness Act of 2009, 
Shareholder Bill of Rights Act of 2009, Shareholder Empowerment Act of 2009, Proxy Voting Transparency 
Act of 2009, etc.).  Overwhelmingly, these bills include a so-called “say-on-pay” provision providing for a 
recurring (primarily annual), non-binding shareholder vote on a company’s executive compensation 
programs, as disclosed pursuant to SEC rules.

Despite Presidential and Congressional support for such legislation and certainly due, at least in part, to 
competing legislative priorities, 2009 ended without the enactment of legislation containing a shareholder 
“say-on-pay.”  Given the diverse and varied interests and intense lobbying accompanying such legislation, 
it is highly unlikely that “say-on-pay” legislation will be enacted, and that the SEC will issue �nal rules and 
regulations, in time for the 2010 proxy season.  We will continue to monitor the proposed legislation 
regarding corporate governance and executive compensation.
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Actions to Take Now
In preparation for the 2010 proxy season, companies should:

Executive Compensation Disclosure
■ Conduct an analysis to determine whether its compensation policies create risks that are “reasonably 

likely to have a material adverse effect” on the company.

■ Calculate the value of equity awards granted to executive of�cers and directors during the 2009 �scal 
year (keeping in mind that the equity award valuation change may lead to unexpected changes in the 
current named executive of�cers) and to recalculate the value of equity awards granted to current 
named executive of�cers during the 2007 and 2008 �scal years.

Director and Of�cer Questionnaires
■ Revise director and of�cer questionnaires to capture the information required by the SEC’s new proxy 

disclosure rules.  Speci�cally, companies should solicit information about other directorships held by its 
directors during the preceding �ve years.  In addition, companies should revise the section of their 
director and of�cer questionnaires to seek information regarding legal proceedings for the preceding 
ten years, rather than �ve years and the legal proceeding section should include the new matters now 
required to be disclosed.  

Compensation Consultants
■ Assess the nature and scope of consulting services provided by its compensation consultants (and 

their af�liates) to determine whether the enhanced fee and related disclosure requirements are 
triggered.  Also assess whether the company’s current arrangement with compensation consultants it 
retains could compromise the objectivity of the compensation consultant.

Corporate Governance
■ Have the board of directors and compensation committee examine their requested leadership 

structures and prepare for the additional disclosures with respect to combined chief executive of�cers 
and board chairman positions and lead independent directors, as applicable.

■ Examine the board’s role and the role of its committees in the company’s risk management process. 

■ Have the nominating committee of the board of directors (or the full board of directors) consider the 
particular experience, quali�cations, attributes or skills, in light of the company’s business, that qualify 
each director to serve on the board.  

■ Have the board of directors or nominating committee discuss whether and how diversity is considered 
in determining director nominees and whether the company has or should have a diversity policy with 
respect to identifying director nominees.

Elimination of Broker Discretionary Voting
■ Protect its ability to achieve a quorum at the annual meeting.  Many state corporate statutes, including 

the Delaware General Corporation Law, provide that a quorum, once established for a meeting, is valid 
for all matters voted on at the meeting.  If a “routine” proposal is on the ballot at an annual shareholder 
meeting, shares voted by brokers on the “routine” proposals can be used to satisfy the quorum 
requirement.  To ensure that a quorum is present, companies should place a routine item on the ballot 
at the annual shareholder meeting, such as the rati�cation of auditors.
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■ Consider having a proxy solicitor prepare pro forma calculations of director election results for recent 
annual shareholder meetings after giving effect to the recent NYSE Rule 452 amendment.  This will allow 
a company to see how the NYSE rule amendment will affect future director elections, and assist compa-
nies in determining whether the expense of engaging a proxy solicitor is warranted. 

Reporting Voting Results
■ Update its annual meeting timelines to ensure that voting results are reported on Form 8-K within four 

business days after the end of the annual meeting. 

If you have any questions regarding this LEGALcurrents®, or assistance in implementing any of the new 
rules discussed herein, please do not hesitate to contact any member of our �rm’s Securities Group or 
Executive Compensation Group at 585-232-6500. ■
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