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SEC Adopts Extension for Compliance with Section 404 
Internal Control Reporting Requirements for Non-Accelerated 
Filers and Proposes Interpretive Guidance for Management to 
Improve Section 404 Implementation
The SEC has recently taken a number of actions related to internal controls over financial 
reporting that may be of interest to our public company clients and to our clients that may be 
considering going public, including (i) adopting a further extension of the Section 404 compli-
ance deadlines for non-accelerated filers and a transition period for Section 404 compliance for 
newly public companies and (ii) proposing interpretive guidance for management regarding its 
evaluation of internal control over financial reporting.  Each of these items is discussed in 
greater detail below. 

Extension for Compliance with Section 404 Internal Control Reporting 
Requirements for Non-Accelerated Filers and Transition Period for Newly 
Public Companies

NON-ACCELERATED FILERS.1

As noted above, the SEC has extended the compliance dates for the Section 404 internal control 
reporting requirements for non-accelerated filers.  As a result of the extension and related 
changes:

• a non-accelerated filer is not required to provide management’s report on internal control 
over financial reporting until it files an annual report on Form 10-K or Form 10-KSB for its 
first fiscal year ending on or after December 15, 2007;

____________________
1 A non-accelerated filer is an issuer:

 (i) With a public equity float of less than $75 million; or

 (ii) That  has not been subject to the requirements of section 13(a) or 15(d) of the Securities Exchange Act of
 1934 (the “Act”) for a period of twelve calendar months; or

 (iii) That has not filed an annual report pursuant to section 13(a) or 15(d) of the Act; or

 (iv) That is eligible to use Forms 10-KSB or 10-QSB for its annual and quarterly reports.
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• non-accelerated filers must begin to comply with the provisions of Exchange Act Rule 
13a-15(d) or 15d-15(d), which requires an evaluation of changes to internal control over 
financial reporting with respect to the company’s first periodic report due after the first 
annual report that must include management’s report on internal control over financial 
reporting;

• a non-accelerated filer is not required to file the auditor’s attestation report on internal 
control over financial reporting until it files an annual report for its first fiscal year 
ending on or after December 15, 2008; 

• management’s report included in the non-accelerated filer’s annual report during the 
filer’s first year of Section 404 compliance will be deemed “furnished” rather than 
“filed”; and

• a non-accelerated filer may continue to omit the portion of the introductory language in 
paragraph 4 and the language in paragraph 4(b) of the Section 302 officer certifications 
that refers to the certifying officers’ responsibility for designing, establishing, and 
maintaining internal control over financial reporting for the company, until it files an 
annual report that includes a report by management on the effectiveness of the 
company’s internal control over financial reporting.

Companies that include only the management’s report during their first year of compliance 
must include in their annual report a statement in substantially the following form:

“This annual report does not include an attestation report of the company’s 
registered public accounting firm regarding internal control over financial 
reporting. Management’s report was not subject to attestation by the 
company’s registered public accounting firm pursuant to temporary rules of 
the Securities and Exchange Commission that permit the company to provide 
only management’s report in this annual report.”

TRANSITION PERIOD FOR NEWLY PUBLIC COMPANIES.

Pursuant to the regulations regarding the recently adopted transition period for newly public 
companies, a newly public company will not be required to comply with the internal control 
over financial reporting requirements until it either had been required to file an annual report 
with the SEC for the prior fiscal year or had filed an annual report with the SEC for the prior 
fiscal year.  In addition, a newly public company will be permitted to omit certain portions of 
the Section 302 officer certifications until it files its second annual report that includes a 
report by management on the effectiveness of the company’s internal controls over financial 
reporting.

A newly public company that takes advantage of the transition period is required to include a 
statement in its first annual report in substantially the following form:

“This annual report does not include a report of management’s assessment 
regarding internal control over financial reporting or an attestation report of 
the company’s registered public accounting firm due to a transition period 
established by rules of the Securities and Exchange Commission for newly 
public companies.”
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The SEC’s adopting release with respect to the Section 404 initial compliance deadline 
extensions for non-accelerated filers and the transition period for newly public companies can 
be found online at http://www.sec.gov/rules/final/2006/33-8760.pdf.

Proposed Interpretive Guidance for Management’s Evaluation of Internal 
Control Over Financial Reporting
At its meeting on December 13, 2006, the SEC voted to propose for public comment interpreta-
tive guidance for management of a public company of any size regarding its evaluation of 
internal control over financial reporting.  The proposed guidance describes a top-down, 
risk-based approach that is intended to be scaleable and flexible.  As described further below, 
the SEC has also proposed rule amendments that would clarify that an evaluation that 
complies with the interpretive guidance is one way, among others, to satisfy the rules that 
require management to evaluate internal control over financial reporting.

The proposed guidance is organized around the following two principles:

• management should evaluate the design of the controls that it has implemented to 
determine whether there is a reasonable possibility that a material misstatement in the 
financial statements would not be prevented or detected in a timely manner; and

• management’s evaluation of evidence about the operation of its controls should be based 
on its assessment of risk.

The following areas are addressed in the SEC’s proposed guidance: (i) the identification of 
risks to reliable financial reporting and the related controls; (ii) evaluation of the operating 
effectiveness of controls; (iii) reporting the overall results of management’s evaluation; and (iv) 
documentation.  Each of these items is discussed below.

IDENTIFICATION OF RISKS TO RELIABLE FINANCIAL REPORTING AND THE RELATED CONTROLS THAT 
MANAGEMENT HAS IMPLEMENTED TO ADDRESS THOSE RISKS.  

The proposed guidance describes a risk-based approach for identifying risks to reliable 
financial reporting and identifying the controls that address those risks.  As proposed, this 
would include management’s consideration and identification of the sources and potential 
likelihood of misstatements in financial reporting elements and identification of those sources 
that could result in a material misstatement to the financial statements.

Management would then identify the controls that adequately address those risks, including 
exercising judgments about the likelihood and potential magnitude of misstatements arising 
from the financial reporting risk.

The proposed guidance also addresses consideration of entity-level controls and the role of 
general information technology controls in management’s evaluation.
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EVALUATION OF THE OPERATING EFFECTIVENESS OF CONTROLS.

The interpretive guidance, as proposed, would also indicate that management should evaluate 
the evidence of the effective operation of internal control over financial reporting, focusing its 
evaluation on those areas of internal control over financial reporting that pose the highest risk 
to reliable financial reporting.

The guidance would also address how management may determine the sufficiency of evidence 
needed to support its evaluation of the operating effectiveness of controls, as well as how 
management may implement procedures to evaluate such evidence.

REPORTING THE OVERALL RESULTS OF MANAGEMENT’S EVALUATION.

The proposed guidance would provide management with a framework for determining whether 
any identified control deficiencies are material weaknesses.  It also describes circumstances 
that would be strong indicators that a material weakness in internal control over financial 
reporting exists.  These circumstances would include (i) an ineffective control environment; 
(ii) a restatement of previously issued financial statements to reflect the correction of a 
material misstatement; (iii) the identification by the auditor of a material misstatement in 
financial statements in the current period under circumstances that indicate the misstatement 
would not have been discovered by the company’s internal control over financial reporting; and 
(iv) for complex entities in highly regulated industries, an ineffective regulatory compliance 
function in which the violations of laws and regulations could have a material effect on the 
reliability of financial reporting.

The proposed guidance also discusses the factors that affect the likelihood that a deficiency, 
or a combination of deficiencies, will result in a misstatement in a financial reporting element 
not being prevented or detected on a timely basis and factors that affect the magnitude of the 
misstatement that might result from a deficiency or deficiencies in controls.

The proposed guidance indicates that management may not state that the company’s internal 
controls over financial reporting are effective if a material weakness exists.

The proposed guidance also addresses how management should express its assessment of the 
effectiveness of internal control over financial reporting in its report as well as supplemental 
disclosure that management should consider providing in the event a material weakness has 
been identified in order for investors to understand the cause of the deficiency and to assess 
its impact.

DOCUMENTATION. 

The proposed guidance describes the nature and extent of evidential matter that management 
must maintain in support of its evaluation of internal control over financial reporting.
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AMENDMENTS TO RULES 13A-15 AND 15D-15.

As noted above, the SEC has also proposed amendments to the rules requiring management to 
evaluate the effectiveness of internal control over financial reporting as of the end of each fiscal 
year.  The amended rules would state that, although there are many different ways to conduct an 
evaluation of the effectiveness of internal control over financial reporting to meet the require-
ments of the rule, an evaluation conducted in accordance with the interpretive guidance issued 
by the SEC (when the SEC adopts the guidance in final form) would satisfy the annual manage-
ment evaluation requirement.

AMENDMENTS TO REGULATION S-X. 

The SEC has also proposed related amendments to Regulation S-X, including revisions to Rule 
2-02(f) that would (i) require the auditor to express an opinion directly on the effectiveness of 
internal control over financial reporting and (ii) clarify the circumstances in which the SEC 
would expect that the accountant cannot express an opinion.

The SEC’s release with respect to the proposed interpretive guidance and proposed rules can be 
found online at http://www.sec.gov/rules/proposed/2006/33-8762.pdf.

***

If you have any questions about the matters discussed in this memorandum, please contact one 
of the attorneys listed below.

Jeffrey H. Bowen
585-231-1149

James M. Jenkins
585-231-1211

Daniel R. Kinel
585-231-1186

Craig S. Wittlin
585-231-1260

This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general 
information purposes only and should not be considered as legal advice. The contents are neither an exhaustive 
discussion nor do they purport to cover all developments in the area. The reader should consult with legal counsel to 
determine how applicable laws relate to specific situations.  © 2007 Harter Secrest & Emery LLP


